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POCKET CODE OF EVIDENCE 














A condensed treatise of the existing rules of Evidence for re-perusal and 
ready reference in crucial moments of trial. Arranged with sectional references 
to the monumental five-volume treatise of ‘Wigmore on Evidence,” to facilitate 
detailed illumination, and printed on a superior quality of thin paper with alternate 
blank leaves to receive the personal annotations of the careful practitioner 
who desires to keep up with the course of judicial decision, and to preserve his 
knowledge in accurate and ready form for prompt usage. 

A POCKET CODE OF THE RULES OF EVIDENCE IN TRIALS AT LAW. 
By John Henry Wigmore, author of ‘‘Wigmore on Evidence.” Handsomely 
bound in black morocco, with flexible covers, to carry conveniently in the 
pocket for handy use. Price, $4.00 net. 
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If you look in this work for the answer to a question of patent law upon which 
a court of last resort has d judgment, you will find it, and know it is fixed 
law, what court poenradhe wal yn b wrote the opinion, on what citations the ruling 
| was founded, whether any member (and who) dissented. 


found specifically without undue waste of time. The classification and arrange- 
ment are the result of actual practice. The references are to all of the standard 
reports, and no rule is stated on the authority of a court of original jurisdiction, 
} as law by adoption is not fixed law. 

Lawyers in general practice are finding this new treatise of especial value. 
THE FIXED LAW OF PATENTS, as established by the Supreme Court of the 

United States and the nine Circuit Courts of Appeals. By William Macomber. 
! 8vo. 1060 pages. Law canvas. $7.50 net. . 
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For attorneys whose practice rarely calls them to court or for the newly ad- 
mitted lawyer this new book will prove an extremely valuable guide to the 
unwritten customs of court procedure. It isa handbook for constant use. 

LAW OFFICE AND COURT PROCEDURE. By GLEASON L. ARCHER, LL. B., 
poe of = Suffolk School of Law, Boston. S8vo. 366 pages. Law buckram. 
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Volume XXII 


June, 


1910 Number 6 


Tie Oldest Law Publishing House in the United States 


\ J HAT is without doubt the oldest 

law publishing business in the 
Ur ted States was established when, in 
David Banks, a regular practi- 
tio er in the courts of New York State, 


ISt4, 


acted on the advice of prominent Judges 
an) founded a distinctively American 


house for the manufacture and sale of 
law books. Before that time, law books 
were scarce and expensive. Only the 
most. prosperous lawyers could afford 


like a 


300ks had been imported, or 


anything respectable working 
library. 
printed here and there in small quan- 
tities by various firms by official order 
or by popular subscription, but this 
state of things was not satisfactory to 
was at the sugges- 
tion of the Judges of the Old Court of 


Chancery and of the Court of Error that 


the profession. It 


Mr. Banks turned aside from the prac- 
tice of law tc take up a business which 
in course of time reached unprecedented 
proportions, and to which he devoted 
himself with great assiduity. 

The beginning was a modest one, in a 
shop on the corner of Broad and Wall 
streets in New York City, where the 
Drexel offices of . Fr’. 
Morgan & Co. are now located, another 


Building and 


shop being opened about the same time 
in Albany. At that time, strange though 
it seem, Wall street was an uptown resi- 
Mr. Banks took 


William Gould in partnership, the firm 


dential thoroughfare. 


After 


doing business several years under that 


being known as Gould & Banks. 


Banks, 
Gould, 


name, they formed the firm of 
Gould & Co., in New York, and 
Banks & Co., in Albany, N. Y. 
Mr. Banks, the founder of the house, 
was a man of strong and attractive 
personality, an uncompromising ‘‘hard- 
shell the 


friendship of eminent men of his time 


Democrat,”’ who possessed 
and was often urged to accept nomina- 
tions for public office, never caring to 
that of 
for this 


accept any, however, except 


Alderman. Whenever he ran 


office he was elected, even the Whigs 
voting for him, and he served as Presi- 
dent of the Board when that signified a 
far greater honor than it would now. 
They presented him with a handsome 
President of the 
Board of Aldermen, for opening Chapel 
He lived 
to be eighty-five years old, retaining 
the 
paired to the last. 


silver pitcher when 
street, now West Broadway. 
faculties unim- 


The that 
sturdy fighter David Banks, who crossed 


use of his mental 


son of 


the Delaware with George Washington 
and fought with him in all the battles 
of the the David 
Banks showed similar ardor and energy 


Revolution, second 
in his intense devotion to his business, 
which was soon printing more law books 
than any other concern in the world. 
After twenty-five years the building 
on Wall street was found too small, and 
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Banks, Gould & Co. moved to the site 
of the present Tribune Building. 

In 1832 they moved to 144 Nassau 
street and constructed a six-story brick 
building, which was regarded the finest 
building on the street at that time, and 
which excited much comment both be- 
cause it was so far uptown and because 
it was the tallest business building in 
the city. This building became noted 
as a meeting place for famous men of the 
time. Among those who were accus- 
tomed to meet regularly in the back 
office, which came to be nicknamed 
“Tammany Hall, Jr.,” to discuss topics 
of national importance and to settle 
many grave matters, were Chancellor 
Kent, Martin Van Buren and Andrew 
Jackson, not to mention prominent men 
prominent in public life or at the bar. 
Mr. David Banks, Jr., the son of the 
founder of the house, years ago gave the 
following recollections of General Jackson 
and the others who met in the little 
back-oftice:— 

‘‘T can see him distinctly as he stood in the 
office in a flapping blue coat with brass but- 
tons, holding his inseparable white hat. He 
invariably wore a yellow buff waistcoat. As I 
remember it, these gentlemen were all of a 
fine, dignified presence, above the ordinary 
height, and dressed with the most scrupulous 
care. Their big, bell-crowned beaver hats 
were carefully brushed and their white ties 
and shirt frills were spotless. Jackson was 
not so careful as the others about keeping his 
clothes without a wrinkle, but his dress was 
always neat. They talked on grave topics 
with my father. Of course I, who was only 
a boy then, cannot remember what they said, 
but I know that legal, political and financial 
questions were debated with thoroughness 
and admirable temper.” 

The first David Banks retired in 1857, 
and the firm of Banks & Brothers was 
organized, comprising Mr. David Banks, 
Jr.. Mr. Charles Banks and Mr. A. 
Bleecker Banks. Mr. A. Bleecker Banks 
attended to the business at Albany and 
Mr. David Banks, Jr., and Mr. Charles 
Banks attended to the business in New 
York at 144 Nassau street, the latter 


being regarded as the main house, :s 
all of the larger business and contra 


J 


were made by the New York house, 1 \e 
Albany concern being a branch hou 

with two of the brothers in New Yi -k 
and one in Albany. Banks & Broth +s 
had the name and reputation of b: 
the leading house in the law book | 


ness and have published more Rep: ts 
and supplied more large libraries t in 
any other house in this country. FE z- 
lish houses, particularly that of Ste, as 
& Sons,.bought largely of the Ba ks 
publications. American editions of xe 
English standard works were issued, 2d 
made possible a reduction of the } ‘ce 
to one-quarter of that charged for he 
original editions. The firm shippe to 
California the first lot of law books ¢ ver 
sent to that state. 

Mr. David Banks has been conne: ‘ed 
with this firm since IS4S8 and is the 
oldest living law book publisher in 
America. He is still the active manag- 
ing head of the business and probably 
will continue so for many years. .\ny 
one to see and talk with him would not 
dream he was in his eighty-fourth year. 
He is familiar with the law-publishing 
business in all its complex details. Like 
his father, he has declined many impor- 
tunities to be a candidate for publi 
office. He is one of the founders and 
an ex-President of the St. Nicholas Club, 
and New York Club, ¢x-Commodore ot 
the Atlantic Yacht Club, member ot th 
Council of New York University, and 
otherwise prominent in the social life 
of the city. 

Mr. Charles Banks retired from the 
business in 1882, and the firm then con- 
sisted of Mr. David Banks (formerly 
Mr. David Banks, Jr.) of New York and 
Mr. A. Bleecker Banks of Albany. In 
1897, Mr. David Banks, Jr., and Mr. 


William Lawrence Green were admiited 


tothe firm. Mr. Joseph G. Jennings was 
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associated with this and the old firm 
from 1857 to I1S9S8. He was a con- 
noisseur in books and was regarded one 
of the best informed men on American 


After the dissolution of Banks 
3rothers, the Banks Law Publishi 
Company was incorporated with M 
David Banks as President. 

The Banks Law Publishi: 








Company, now located at 
Park place, New York Cit 
consists of Commodore Da 
3anks, President; Da 
3anks, Jr., Vice-Presid 
George A. Jennings, Secreta 
and Isaac S.Jennings,Treasut 
The Banks Law Publishi 
Company are the publisl 
of the Official Edition of 
United States Reports, 
greater number of the volut 
of the New York Court 
Appeals Reports; the Pe: 
sylvania Reports; all the C 
necticut Reports; some 
umes of lowa Reports; a 





portion of the set of Colora:'o 
Supreme Court Reports; the 
Colorado Appeals Repo 
some volumes of Wyoming 
Reports; also a large list ot 
text-books comprising An 
on Contracts, Bispham’s P1 
ciples of Equity, Butler's 
Treaty-Making Power, Dono- 





van’s Modern Jury Trials, Dos 
Passos’ Stock Brokers, Joyce ; 

Mr. DAVID BANKS, Jr. on Damages, Joyce on Electric 
THIRD OF AN HONORED NAME, NOW VICE-PRESIDEN1 Law, Joyce on Franchises, j 
OF THE BANKS LAW PUBLISHING COMPANY Nelson’s Interstate Cor \- , 
merce Law, Richards on In- S 
and English law books, and secured for surance; Takahashi’s International Law, \ 
Banks & Brothers some of the largest Russell & Winslow’s Syllabus Digest, t| 
library orders that were ever given to United States Reports, Throop’s Mas 
any firm. This firm continued as the sachusetts Digest; and many other L 
firm of Banks & Brothers until 1S99. text-books, digests, statutes, etc. ] 
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Judge Bartlett Dead 


E DWARD THEODORE 
~ BARTLETT, Associate Judge 
f the New York Court of Appeals, 
) the 


failure May 5 at 
He had been a 


ed of heart 
lbany Hospital. 
ember of the Court of 
nce IS94.. He was born June 14, 
Skaneateles, N. Y. His 


cestors included two signers of 


Appeals 
S41, at 


e Declaration of Independence. 
sa member of the Association of 
e Bar of the City of New York, 
» took an active part in the fight 
the 


der Tweed régime for the 


parity of the judiciary, which re- 
silted in the impeachment of two 
dges. 

Governor Hughes happily voiced 
the sentiment of the legal profes- 
sion in his feeling tribute to this 
able and conscientious jurist: ‘‘He 
the State in its 


has served court 


( last resort with conspicuous 


ability and fidelity, and enjoyed 


veneral esteem and_ confidence.” 


THE LATE JUDGE EDWARD T. 





BARTLETT 


Photo by Albany Art Union 


Ezra Ripley Thayer 


“THE 


Harvard as a 


first instructors in law at 


rule were retired 


judges or practitioners. Story lectured 
still on the 
Court of the United States. 
Eliot in IS70 began 
the graduate de- 


there while 
Supreme 


When 


the development of 


President 


partments, he selected for Dean of the 
School a 
had conceived a new method of legal 
the 
original 


Law recent graduate who 


teaching student 


the 


truction by 


ty) reason from sources. 
Dean Langdell and his successor, Dean 
mes, had but the slightest experience 


1. practice and were essentially students 


bench of the 


The 


theoretically and prac- 


teachers. success of their 
both 


tically, is proved by 


and 
method, 
its adoption by 
and its 
Indeed 


it seems to have reached nearly the 


almost all the other law schools, 
acceptance by the profession. 


limit of development. 
Uni- 


and in 


The new President of Harvard 


versity is himself a lawyer, 


choosing a successor to Dean Ames, he 
has selected a product of the teaching 


of Langdell and Ames, but one who, 


with only a brief experience in teaching, 
for nearly twenty years has been en- 


gaged in active court practice. 
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Ezra Ripley Thayer was born, Feb- 
ruary 21, 1866, in Milton, Massachusetts. 
He was prepared for college at the 
Cambridge Latin School, Hopkinson’s 
School, and by private tutors while 
travelling in Greece. He received from 
Harvard the degree of A.B. in ISSS, 
and was throughout his college course 
the first schol- 
ar in his class. 
In 1891 he 
graduated 
from the Law 
School, receiv- 
ing the degrees 
of LL.B. and 
A.M. While in 
the Law School 
he was for two 
years one of 
the editors of 
the Harvard 
Law Review, 
and at gradua- 
tion received 
the prize of- 
fered by the 
Harvard Law 
School Ass o- 
ciation to the 
graduating 
class of 1891 
for an essay on 
** Judicial Legis- 
la t 10 n. I ts THE NEW DEAN OF THE 
Legitimate 
Function in 
the Development of the Common 
Law.’ 

Immediately after graduating from 
the Law School Mr. Thayer became 
secretary of the late Judge Horace Gray 
of the Supreme Court of the United 
States. He afterwards began the prac- 
tice of the law in Boston with the firm 
of Brandeis, Dunbar & Nutter, of which 


(See 5 Harv. Law Rev., 172.) 





EZRA RIPLE 


(Photo by C 


he became a member in 1896. For 
number of years he lectured on Mass 
chusetts practice at the Harvard La 
School. In 1900 he retired from t!] 
firm of Brandeis, Dunbar & Nutt 
and became a member of the firm 
Storey, Thorndike & Palmer, the nat 
of which was changed in 1903 to Stor: 
Thorndik 
Palmer 
Thayer. F 
many years 
has beet 
member of 1 
Council of 
30ston B 
Associati 
and of 1 
Grievan< 
Committee. | 
also render 
valuable pub 
services iis 
secretary wl 
the Committve 
on the Ame 
ment of thi | 
Law. He was 
a member 





the Committee ( 
of the Amer I 
can Bar Asso- ‘ 
ciation, which a 

Y THAYER drafted ts 
HARVARD LAW SCHOOI rari ide of eth C I 
ee in 1908. a 
In 1907 Mr A 
Thayer edited some of the unpublished \ 
essays of his father, the late Professor e: 
James Bradley Thayer, with the titl d 
“Thayer's Legal Essays.”’ le 
Traditions of scholarship and educa- as 
tion are Mr. Thayer's by inheritan: di 
He has solid attainments and a brillia u 
T1 


mind; but perhaps his most obvious 
distinction is the effective combination 
of these qualities as a practising lawy«' ( 














Suicide and Life Insurance 


AN ARGUMENT 


By S. Ross PARKER, B.5S., LL.B., oF SEATTLE, 


\ GENERAL discussion of suicide 
; clauses in life insurance policies 
suld be too prolix for publication in a 
This 
the 
t: one particular state of circumstances 


1 agazine article. paper will, 


t erefore, discuss law applicable 


© suicide by policy holders. 
In the absence of any statute to the 


c atrary, a clause in a life insurance 
plicy which states that the assurer 
will not be liable in the event of the 


suicide, sane or insane, of the assured, 
s valid. 
pany will, of 
policy states merely that the company 


Generally, the insurance com- 
the 


course, be liable if 


vill not be liable if the assured die by 


aa 


his own hand, and the assured commits 
suicide while insane. (The phrases ‘‘die 
by his own hand,” ‘‘self-destruction,”’ 
“take his life,” 
are adjudged synonymous.) In 


own “suicide,”’ etc., 
other 
words, to escape liability for the suicide 
of an insane policy holder, the insurance 
the 


These propositions 


company must so. stipulate in 
insurance contract. 
are so elementary that there is no 
appreciable diversity of opinion on them. 

What if there is no provision in the 
policy in regard to suicide, and the 
assured takes his own life while sane? 
A recent, and authoritative, reference 
work the 


express exception as to suicide, or self- 


says: “In absence of any 
destruction, the beneficiary is not de- 
the the 


assured in taking his own life, such 


feated by wrongful act of 


detense being available only as against 


as 


he assured or his personal representa- 


tives.’’! 


25 Cyc, 881, citing decisions in six states: 
ceutra, 94 Fed. 729. 


WASH. 


This, of course, means suicide while 
sane. In such a case a suicide’s policy 
would be void if payable to the suicide’s 
heirs, whereas if it were payable directly 
to the same heirs as beneficiaries named 
in the policy, it would not be void. 
If, in such a case, the suicide’s heirs 
were young children, then their designa- 
tion in the policy as heirs merely would 
prevent them from recovering on their 
parent’s policy, whereas, if the parent 
had used the ingenious foresight neces- 
sary to carry out his most likely in- 
tention, those children might have been 
saved any anxiety of becoming wards 
of the state. There is a maxim of Anglo- 
Saxon law quite as age-honored as the 
one generally cited to bolster up the 
above doctrine, and it is that when the 
reason of the law ceases the law itself 
ceases. Is there any meritorious reason 
why persons in whose interests a con- 
tract has been demonstrably, though not 
expressly, made cannot have the bene- 
fits of that contract because they are 
designated in a particular manner there- 
in? The situation is further aided by 
that 
law which declares that that is a cer- 


one of the basic maxims of our 
which can be reduced to a 
Does the slight difficulty 
of showing who are the heirs in some 


tainty 
certainty. 


cases justify such a classification of 
their rights as to deprive them of bene- 
fits which under the same state of cir- 
cumstances are allowed to go to others, re- 
gardless of the probable preference of the 
one whose death gives rise to the benefits ? 

This paper is not, by the way, an 
argument that beneficiaries should pro- 
fit by the voluntary suicide of a sane 
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person in any event, as will presently 
appear. The illustration 
offered to show, as far as it 
what a shadowy difference some 
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above S 
may, to 
de- 
cisions will attach their reasoning for 
allowing a recovery on suicide policies. 

A maxim which aids in keeping the 
law exact, though it progress, is the 
one just cited in regard to certainty. 
Could there be any lack of certainty— 
certainty to the highest degree in general, 
what are 


if necessary—as to persons 


under a_ policy 
This 
between named beneficiaries and heirs 
the that 


the beneficiary has a vested interest 


entitled to recover 


payable to heirs? distinction 


is said to rest, also, on fact 
which the assured will not be allowed 
to destroy. This is going the rule of 
commercial paper one better, by allow- 
ing a man to give not only a better 
title than he possesses, but to so trans- 
mit such title solely by his own wrong 
subsequent to the creation of the title. 
the interest is so 
the 
cannot 


Moreover, unless 


absolutely vested in beneficiary 
that the 
another as beneficiary, there seems no 


this distinction. 


assured substitute 
appreciable merit in 
And it is a fact that most life insurance 
the provide 
assured may the 
Therefore, in a 


policies of present day 
that the 
beneficiary at 


majority of the life insurance policies 


change 


will. 


now being written such a use of the 
word vested would be a radical departure 


from it use in its most appropriate 
sphere—in the law of real property. 
And, as the New York court has said, 


‘There can be no such thing as a vested 
The lack 


with 


right to commit suicide.” 


of legitimate significance which 
the word vested is used in the decisions 
which purport to raise this distinction 
between a policy payable to one’s estate 
or heirs and a policy payable to a named 


observable in an = im- 


beneficiary is 
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portant Illinois case (224 
where the court said: 
a policy of that 


payable to a third party, and contai 


character is mat 


Ill. 346 


“‘Where, howeve 


no stipulation in reference to the 1 


sured intentionally destroying his ow 
life, it is held that in the event of t] 
self-destruction of the insured while sai 
the beneficiary mayrecover, for the reas: 
that his or her interest became a vest: 
one upon the issuance of the policy.” 
In this last above case the court w 
benefit certificate in 
The 
no provision for forfeiture in the eve 
of the 
court said: 


construing a 
fraternal society. certificate hi 


assured’s suiciding, and tl! 
“The mere absence of su 
a provision in the contract leads 1 
applicant to conclude that the contra 
intentional sé 


is not defeasible by 


destruction on the part of the insured 
By such expounding of the law t 
assured is practically allowed to int 
that he may ignore the implied c 
dition of his policy—the implied cov 
nant that he will show such a reasonal 
amount of good faith and square dealt 
vith the company (which stands rea 
and able to make the stipulated pi 


vision for his dependent ones becaus 


others show that good faith) that 


will not, by, at least, any criminal « 


of his own, mulct that company in the « 
tra cost of making the provision withi1 
shorter period of time than it would oth 
wise have had‘for the arrangement. 


Suppose the beneficiary is a creditor 


of the assured, and the estate of 

assured who suicides is sufficient wit] 
out the life insurance money to pay 
debts. It that 


law tolerat: 


decedent’s seems 


such a case the should 


circuity quicker than sanction a wr 
And it would be a very slight circu 


if any, to have the creditor reimbt 


hiniself out of the estate other than 


insurance money; while the wron: 
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have 


he assured’s 


assuming to 


other party to the agreement would be 


compelled to do that which he cannot, 
i any view of the case, be held to have 
contracted to do—at least, not allowed 
drectly to contract to do—1s stamped 

rong by the criminal as well as by the 
civil branch of our jurisprudence. 

f a debtor gave his creditor as 
security a policy of fire insurance on 
and then set fire 


th. debtor’s house, 


to the building, the creditor could not 
collect. Yet, as far as the sanctity 
the 


identical, except with, possibly, a shade 


of ‘‘vested”’ goes, are cases not 


of lifference in favor of the title of the 
be.eficiary of the fire insurance policy, 


since life, more than property, is the 
object of the law’s tenderest care? In 
the fire insurance case the assured 


loses because of his wrong in destroying 


his own property, which diminishes 
his own material wealth only; while 
in the case of his life insurance he is 
allowed to wealth upon 
another by his own wrongful act, which 
the 


suicide 


cast material 
diminishes the 
defend itself. 

both been crimes since a time so remote 


power of state to 


Arson and have 
that the memory of man moves to no 
other condition of the law. It has ever 
been quite generally the policy of the 
law to give a stronger protection to 
But it 


law 


life than to property. 
that the 


safeguards around life than around 


can 


hardly be said throws 
more 
while it 


allows payment of money to a person 


property in insurance law 


named by: one who afterwards commits 


suicide, but denies any recompense 


to the assignee of one who thus destroys 
The 


life may be thus converted into money 


his property. ease with which 


shows that it is more malleable than 
property in the crucible of wrong 
conduct, and stamps it as one of the 


the 
right to so breach his contract that the 


less valuable things in the assaying 
department of human laws. 
As is stated by one of the able editors of 


Lawyers’ Reports Annotated: ‘‘The 


to recover on a policy of insurance in case of 


right 


the suicide of the insured while sane should 
be made to depend upon the intent of the 
insured rather than upon the vested right 


of some third person in the policy, which will 
ordinarily be of an entirely fortuitous nature, 
or will be determined by the design of one 
in whose mind the possibility of suicide may 
have lurked, although it was not actually 
contemplated at the time of taking out the 
policy.” 

The 


has 


United 
that 
that 
would be 
the 
sane would undoubtedly be 


States Supreme Court 


said a policy which should 
the 


paid a 


state assured’s beneficiary 


certain amount if 
while 
void. If 
directly for 


assured committed suicide 


persons cannot contract 


one of them to do a certain thing, what 
reason has a court of justice to hold 
that a contract between those persons 
and silent as to the doing of that thing 
that 
one of them must do that certain thing? 
In what the 
the courts, by construction, place upon 


is to be construed as a contract 


other branch of law will 
a person a liability which that person 
would not be allowed to expressly con- 
tract to assume? What difference can 
there be in the moral influence on the 
assured between a policy which  pro- 
vided for payment if the assured should 
take his own life and one which is silent 
as to such payment while the assured 
that by 


supreme in his case, the latter policy will 


knows judicial construction, 
be held to give his dependent ones the 
right to receive payment for his suicide ? 

By a familiar maxim, older than the 
first insurance policy, one is not liable 
God, but 
Yet 


an act of man, the results of which no 


for the acts of may contract 


to assume liability. here we have 


liability can be expressly contracted for, 


yet if not so contracted for will be 
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deemed by the expounders of the law 
to be included among the things con- 
tracted for. To say that such an appli- 
cation of legal principles is upheld by 
the ‘“‘vested interest’’ theory, is to 
poorly beg the question and beggar 
the most time-haggard examples of 
false analogy. 

The law cannot afford to lend its 
forces to aid the laity in deceiving them- 
selves with the belief that they are thus 
“beating the corporations,’ for every 
case of suicide which ‘s saddled upon 
the exchequer of the insurance com- 
panies has a direct tendency to make 
insurance more costly to those who 
prefer to die sane. 

If suicide continues to increase among 
policy holders as rapidly as many insur- 
ance officers assure us it has since 


incontestible policies came so fully int) 
use, and the courts do not take a star | 
to discourage self-destruction, it 
likely that some company will, in 1 
not distant future, blaze a path in » 
a new field of business by refusing » 
pay suicide policies, holding itself 
as the honest policy-holders’ compa 
and giving reduced premiums on acco: 
of the elimination of those who are 1 
equal to a Napoleonic facing of desti 
No person should have, or be allow | 
to transmit to another, an enforci 


right based upon an act as immemoria_ y 
condemned by both branches of r 
law as is self-destruction. And 0 


state should lend its aid to enforce a 
liability which accrued solely by a 
wrongful depletion of its powers as a 


state. 





Oratory and the Lawyer 
By E. Connor Hau 


_ is the fashion nowadays’ with 
many lawyers and journals to 
cast ridicule upon oratory, not merely 
upon particular specimens but upon 
oratory as an art, and to deprecate its 
usefulness to the lawyer. Part of this 
hostility can be ascribed to the human 
disposition to kick the unde: dog. 
For it cannot be denied that the power 
of oratory as a weapon of popular 
warfare has greatly decreased within 
the last generation. This has been 
brought about by a variety of causes. 
First of all, is the increased distribution 
of the newspaper. The daily paper, by 
its wide dissemination of information 
of all sorts, has rendered the reader less 
hungry for oratorical discussion, and 
has, at the same time, afforded to him 
wishing to present any matter to the 
public an audience more numerous 


than the fame of any orator could 
collect or any human voice reach. 
Another cause is to be found in the 
absence in our time of any of those 
overshadowing national questions, such 
as produced Demosthenes and Cicero 
in the expiring days of Grecian and 
Roman freedom; Burke, the Pitts, Fox, 
Sheridan and Erskine, in the morning 
of the modern British Empire; the 
Adamses, Madison and Randolph in 
the revolutionary, and Webster, Clay, 
Calhoun, and Hayne in the ante- 
bellum period in our own country. 
Orators are subject to that law which 
operates alike upon all, and will permit 
nothing to ripen into perfect develop- 
ment until the conditions of the t:mes 
have created a need for it. Great 
crises are the breeding times for orators, 
and as we have had none of supreme 
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importance since the settlement of 
the slavery controversy, the effect 
is seen in the absence of public speakers 
of the first ability. Closely connected 
with this cause is a third, which is the 
commercialism of the present day and 
the consequent decay of that high, 
idealistic responsiveness wherein lies 
the peculiar power of the orator. A 
great speech is almost as much a creation 
of the audience as of the speaker. A 
people whose every thought is intent 
upon the accumulation of individual 
wealth are not open either to appeals 
to lofty sentiment or to the presenta- 
tion of broad schemes of national or 
racial policy. 

Though these reasons may explain 
the decay of the influence of the orator, 
they afford no justification to those 
who affect to treat the art of oratory 
with contempt. For though books and 
newspapers be ever so common, the 
printed page can never supply the place 
of the human speech, aided and en- 
forced by gesture and facial expression, 
and, above all, enspirited by the per- 
sonality of an earnest man who believes 
in his message, and is eager to impart 
it to his hearers. It is said of Erskine, 
Henry Clay and Seargent Prentiss, 
that those who heard them speak 
would turn with impatience from the 
printed reports of their speeches. These 
reports may have been accurate as 
verbal reports; and yet they were not 
the speeches. 

But whatever may be said of the 
utility of oratorical skill to the modern 
preacher ‘or public man, as for the 
lawyer the multiplication of books and 
papers can never render it of less value 
to him. Newspapers cannot discuss 
his points of law before the judge, nor 
argue his questions of fact to the jury. 
He must conduct his own case quite 
a much as his brother of past ages. 
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Nor has he less opportunity or less 
incentive than in former times. Upon 
his presentation still depend the dearest 
rights of those who are forced to rely 
upon his ability and skill in defending 
their lives, liberties and property. And 
surely these are not of less value now 
than in the past! In the lawyer’s 
work of asserting human rights in the 
ultimate tribunals forensic skill has 
always been accounted a_ valuable 
weapon. But within recent years it 
has become fashionable with many 
lawyers and legal journals to ridicule 
all oratorical attainments—as valuable 
only to the bombastic holiday speaker. 
Part of this disposition is no doubt 
to be ascribed to a short-sighted prac- 
ticality, which overreaches itself, a 
philistinism which despises all that is 
excellent or beautiful in art, and can 
brook no thought if it be not expressed 
in the language of the counting-house. 
Another—and perhaps a more com- 
mon—cause lies in a loose use of the 
word oratory, due either to carelessness 
in speech or ignorance of the. true 
meaning of the word. Many writers, 
and even some lawyers, seem to think 
that oratory means only windy, holiday, 
and schoolboy speeches, or the high- 
flown peroration, often tacked on with- 
out logical connection, after the main 
speech is ended. To them the word is 
synonymous with irrelevancy and ex- 
travagance. Only recently a Judge of 
the Supreme Court of New York was 
quoted as advising a law class to “eschew 
eloquence and stick to the facts.” 
As if oratory and eloquence were some- 
thing different from the facts with 
which they had nothing to do! 
“Oratory,” says Quintilian (15 Inst. 
38), ‘is the art of speaking well.”’ Prof. 
Webster defines it as “The art of an 
orator; the art of public speaking in an 
eloquent or effective manner; the ex- 
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ercise of rhetorical skill in oral dis- 
course; eloquence.’”’ And when we 
examine the speeches of famous advo- 
cates we find that they produced their 
effects not by wandering from the facts 
but by marshalling and correlating 
them. Cicero in the oration against 
Verres brings forward instance after 
instance of the depredations of the 
Governor of Sicily. Erskine did not 
procure the acquittal of Lord George 
Gordon, Horne Tooke or Thomas Hardy, 
by appeals to the jury to disregard 
the facts, but by using the facts to 
demonstrate that the accused were not 
guilty. Take also the celebrated defense 
of Judge Wilkinson by Seargent Prentiss. 
With marvellous skill he passes in 
review the facts, thereby establishing 
the innocence of his client. 

Burke and Sheridan, one the most 
splendid, the other the most fervid of 
orators, in their speeches against Hast- 
ings, denounce him in the most bitter 
terms, but always upon the evidence 
before the court. They do not, it 
is true, confine themselves to a mere 
recapitulation of the testimony. If 
an advocate did so there would be 
no use in wasting time to hear him, 
for the triers could depend upon 
their own recollection, or in the 
case of a jury they would have the 
assistance of the judge’s charge. But 
a bare recital of the testimony favorable 
to his cause does not comprehend the 
duty of the advocate. He must go 
further and explain the relation of the 
circumstances of the case to each other, 
as well as their relation to extraneous 
facts. He must examine every bit of 
testimony, testing it by other parts 
of the testimony, and pointing out its 
significance in the light of the whole 
case. The facts in his case are not 
things by themselves, unrelated to 
other facts of life. His case is not 


isolated in the world of experience. 
And before a just and proper judgment 
can be reached, his cause must be 
weighed according to standards of 
conduct in general. To thus correlate 
the facts of a case, and explain their 
meaning in relation to one another, and 
to human experience in general—to do 
this well, is oratory. And the lawyer 
who can do this will not in the argument 
of questions feel at loss if he cannot 
find an exact precedent. He will study 
the principles of the law in order to 
ascertain its aim. Then he will examine 
the principles of philosophy, of sociology, 
of political economy, to find whether 
a given decision would accomplish the 
end which the law has set for itself. 
And when he states a proposition he 
will not be forced to base it upon his 
bare assertion, but can establish it by 
reasoning and enforce and _ illustrate 
it with the facts of history and literature. 

Erskine became Lord Chancellor of 
England; yet his fame rests upon his 
successful assertion of individual liberty, 
in the State of Trials. And as he was 
defending rights under the English 
Constitution he discussed freely its 
history and its principles. Nor did he 
refrain from discussing questions of 
policy. Nor were these excursions 
irrelevant or merely idealistic. To 
his speech in support of a new trial 
for the Dean of St. Asaph it is reported 
that ‘old black letter lawyers and 
polished statesmen alike listened with 
delight.”” And the principles he asserted 
soon found their way into the laws of 
England. His theory of the rights of the 
jury in libel cases was adopted by act 
of Parliament, and to him, more than 
to any other man, is due the honor of 
having forever given the death blow 
to constructive treasons. No mean 
achievement this for any man. The 
need for such lawyers has not passed, 
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and never will pass under a free govern- 
ment. Our own country is especially 
fruitful of legal questions which are 
also largely economic and sociological. 
These question. cannot be settled by 


Northport, N. Y. 


newspapers and pamphlets. They must 
be argued out in the courts, and in 
arguing them, twice armed is he who, 
in addition to a knowledge of the law, 
possesses “‘the art of speaking well.” 





The Appointment of Mr. Justice Hughes 


HE appointment of Governor Charles 
Evans Hughes of New York as Asso- 
ciate Justice of the Supreme Court of the 
United States, succeeding Judge Brewer, 
has been enthusiastically received alike by 
the press of the country and by the legal 
profession. The press, asa rule, sees nothing 
to find fault with and everything to praise in 
the qualities which he has displayed in his 
public career. Thus the Outlook says:— 

“His experience in public life has all been gained 
during the new era in which so many fresh problems 
of industrial, commercial, and national life have 
created new conditions to which the interpretation 
of our constitutional and statutory law must be 
applied. His creation of the Public Service Com- 
missions, and his veto of the Long Sault Charter, 
to cite only two examples, indicate that in dealing 
with the great question of corporation control 
and regulation, his first thought is for the interest 
ofall the people. But they indicate no less that he 
Tecognizes the corporation as a great instrument 
of modern industry which needs, not to be hampered 
but to be regulated in the public interest.” 

There is always danger, however, the 
Outlook continues, that a judge, secluded 
as he is in his study and isolated from the 
practical realities of the world, should prefer 
judge-made precedents and cold abstractions 
to the warm facts of life. But from this 
danger it believes that Mr. Justice Hughes 
will be free:— 

“His veto of the two-cent-fare bill and the 
Coney Island five-cent-fare bill shows his conviction 
that legislation should be related to the actual 
facts of life rather than based upon a priori theories. 
He is interested in life. He does not permit his 
lawyer's love of the law to blind him to vital con- 
ditions,” 

The New York Times lays particular 
emphasis on Mr. Hughes’ soundness of judg- 
ment and his disinterestedness, and thinks 
that “the Supreme Court will be strengthened 
by his appointment.” To quote:— 


“Governor Hughes is known to us not only as 
what men call a sound lawyer, learned in the law 
and experienced in its practice, but he is a man 
who by nature and acquirement is possessed of 
those eminent qualities that make up the judicial 
temperament. Mr. Hughes is a reformer, but he 
is as far as possible from being a radical. The 
reforms he advocates are for the public welfare, 
they are the reforms of common sense, they are 
reasonable reforms. He has never been in danger 
of being swept off his feet by unreasoning agitation 
or hysterical appeal for the immediate and complete 
reorganization of human society. He has given 
no evidence of entertaining the belief that whatever 
has been done in the past was inevitably and hope- 
lessly bad, and that everything to be done in the 
future must be done in a very different way if it 
is to be good. Mr. Hughes is not only a good lawyer, 
a sound and exceedingly capable Executive, but 
he is as well something of a philosopher; but a 
philosopher of conservatism and continuance, not 
of overthrow and destruction.” 


The Democratic World is not less eulogistic, 
declaring that Governor Hughes has ‘‘shown 
in a marked degree the temperament of a great 
judge” and that the appointment will ‘‘go 
far toward restoring popular confidence 
in the Taft administration.’ There is not 
room to quote here the praise of other in- 
fluential newspapers in all parts of the country. 

The sentiment of the legal profession is 
well expressed by the New York Law Journal, 
which observes:— 


“There may be expected in Justice Hughes an 
independence and boldness fully as great as charac- 
terized Justice Peckam and perhaps even a greater 
facility and adeptness than were evinced by Justice 
Brewer in applying and moulding legal principles 
to accomplish just and broad-minded results. 
Governor Hughes’s message on the Federal Income 
Tax Amendment—whether one agrees with him 
or not—and his recent opinion in the Hoffstot 
Inter-State Extradition case indicate his calibre 
upon the important classes of questions he will 
be called upon to consider. The Bar of New York 
may be congratulated upon having a representa- 
tive in the Supreme Court in all respects worthy 
of the tradition of Nelson and Peckham.” 
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The Central Law Journal of St. Louis, 
speaks of the “excellent appointment,” and 
continues :— 

“Strong, independent, clear-headed and com- 
paratively young, Justice Hughes should add con- 
siderable strength to the Supreme Bench for many 
years. . . . He is the people’s candidate and, 
because of that fact alone, the Supreme Court’s 
prestige and hold upon the people have been 
materially strengthened.” 


The Legal Intelligencer of Philadelphia, 
referring to Governor Hughes as a sound 
lawyer and man of unusual moral courage, 
says that:— 

“His professional attainments are very generally 
recognized; as was said by Senator Root, ‘He 
measures up to the high standard of the Court’. . . 
His legal training and professional attainments, his 
broad experience in public life and as a man of 
affairs, and his sympathy with the best popular 
ideals ‘afford reason to believe that he will measure 
up to the high standard of the Court’ and that his 
judicial career will be one of exceptional usefulness 
and distinction.” 


It is with amusement that one learns of 
the grounds for Mr. William Jennings Bryan’s 
objections. Mr. Bryan’s bigoted denunciation, 
to Yale students, of their fathers’ ‘‘ill-gotten 
gains,’ years ago, was not more ludicrous 
than his fantastic conception of Mr. Hughes 
as the friend and ally of predatory wealth. 
Says Mr. Bryan:— 

“It will be remembered that he vetoed the bill 
for the reduction of railroad rates after a New 
York Legislature, and a Republican Legislature, 
at that, had passed the reduction bill. This 
measure gave to the congested population of New 
York the two cent rate now enjoyed by the more 
scattered populations of the Western States, and 
his veto of it is conclusive proof that he obeys 
the dictates of the railway managers instead of 
listening to the voice of the public.” 


Mr. Bryan is known to be a doctrinaire 
of advanced socialistic views, but the striking 
thing about this criticism is not so much the 
fact that it shows him unable to view current 
affairs dispassionately and sensibly, as its 
revelation of his complete lack of a sense of 
humor. He goes on to draw a grotesque 
portrait of Mr. Hughes as the friend of 
Rockefeller, the beneficiary of campaign 
contributions from trust magnates, the 
opponent of the income tax and the friend 
of monopoly. Finally, to cap the climax:— 


“He is a shining illustration of that peculiar 
type of citizen developed in this country during 


the present generation—the citizen who personally 
opposes vice and is a punisher of small crimes, 
but shows no indignation at the larger forms 
of legalized robbery.” 

Such objections, of course, do not deserve 
to be treated seriously, for they show a painful 
lack of intelligence if Col. Bryan is to be ac- 
credited with any degree of sincerity in 
expressing himself. 

The Boston Advertiser well observes that 
these criticisms “‘do not reflect in any way 
on Governor Hughes, but they do reflect 
decidedly on Mr. Bryan.” For Mr. Bryan 
shows how warped is his judgment:— 

“The strict impartiality and poise of the new 
Justice cannot be shown better*than in the very 
instance that Bryan selects for specific impeach- 
ment of the New York man. He says that Governor 
Hughes ‘was the first to oppose the income tax.’ 
As a matter of record he was one of ‘the first’ to 
champion the principle of the income tax; but he 
was too honest to wink at a manifest menace in 
the amendment as it has been drawn. Bryan, 
evidently, would swallow the proposition whole, 
spite of its inconsistencies of phraseology.” 

The Hearst attack was pitched in much the 
same way. President Taft well answered 
both calumnies when he deprecated the 
“‘cant of the demagogue”’ and the ‘‘disposition 
of public journals” to make unjust charges 
against men in public life. 

Not only are the newspapers of the country, 
on the whole, pleased with Mr. Hughes’ 
acceptance, but their admiration for him 
is so great that many express an evident 
willingness to see him at some future time 
promoted to Chief Justice, or elected President 
of the United States. The latter contingency, 
it is declared, is by no means an impossible 
one. Thus the Minneapolis Journal says:— 

“It is possible that his peculiar talents may be 
required in the White House. It is not probable, 
because his is not the only talent and personality 
available. But it is easy to conceive a conjunction 
of events that might render Mr. Hughes the most 
available man. The people will keep Charles 
Evans Hughes in mind, and, if they need him, 
will not hesitate to draft him.” 

“Other Justices of the Supreme Court,” 
says the Boston Globe, ‘‘have aspired or 
conspired to be President, and it cites the 
examples of John McLean, Salmon P. Chase, 
David Davis, and Justice Field. And the 
Providence Journal considers that “no in- 
superable obstacle exists between the Supreme 
Court and the Presidency.” 
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THE prisoner who has gone by the name 

of John Carter was released from the 
state penitentiary at Stillwater, Minnesota, 
on his twenty-fourth birthday, April 18. 
The young man, whose real name has been 
kept secret, belongs to a good English family. 
He was brought up by a wealthy relative, 
received an excellent education, and was 
suddenly left unprovided for by the death 
of his benefactor. Another relative, a London 
banker, then took him into his office. His 
artistic tastes, however, rendered him totally 
unfit for such employment, and he soon got 
into disgrace and was sent to Canada to take 
up farming. He wandered into the United 
States, and five years ago was sent to prison 
for stealing $24 from a railroad station while 
cold and hungry. 

His talents soon came to the notice of the 
prison authorities. He contributed verses 
to the Mirror, the prison paper, acted as 
librarian of the prison, and taught the prison 
inmates. Later he sent his poems to the 
Magazines, and they were accepted by the 
Century, Cassel’s, Harper's Weekly, the 
St. Louis Mirror, and other publications. 

Former District Judge John W. Willis saw 
his verses in the Mirror and started a move- 
ment for his release. Robert Underwood 
Johnson, the editor of the Century, had also 
become much interested in the young man. 
Judge Willis and a local clergyman asked that 
he be pardoned, but a commutation of his 
ten year sentence to one of five years was 
preferred by the Pardoning Board. Mr. 
Johnson sent a telegram to the Board which 
was to the following effect :— 


Comment of many newspapers and persons 
convinces me that public opinion will sustain your 
honorable body in releasing John Carter. My 
appeal is made not because he is a poet, but because 
of his manly letters, and because his youthful 
cnme has already been grievously expiated. 


_ Now that ‘he is out of prison, Mr. “Carter” 
is not likely to write so much. He announced 
his intention to look for work as a pianist 
or clarinettist, but he would do magazine 


The Poet Behind the Bars 





work “if tempted.” It is said that many 
magazine editors have expressed their willing- 
ness to give him permanent employment. 
All of the verses he has published have 
expressed the feelings of a man in jail, and 
they testify also to his love of music. Thus 
in “Con Sordini,” printed in the Century, the 
first three stanzas speak of his memories of 
Chopin’s Sixth Polonaise, Isolde’s song from 
Wagner’s ‘Tristan und Isolde,” and the 
music in a cathedral. The poem begins:— 


There is but silence; yet in thought I heard 
The desperate chords of that wild polonaise, 
The sixth of Chopin’s wizardry, but blurred, 
As o’er a battlefield a mournful haze 
Blots out the dying from the dead men’s gaze. 


The release of the poet suggests to the 
Boston Transcript that ‘“‘there is constantly 
much literary and journalistic talent shut 
up within prison walls.” It continues:— 


It is certainly true that in various penitentiaries, 
notably those of Massachusetts, Connecticut and 
New York, some scintillant little journals give 
a very interesting reflection of the life within. 
They have their poets, their wits and their phil- 
osophers. The only reason they are not better 
known is that the circulations are quite limited. 


The question whether such a man is not 
truly useful to society, and should be dealt 
with differently from other criminals, is 
considered by the Boston Herald, which 
says:— 


If the poetry shows the existence of a “soul” 
behind the verse, if it distinctly shows that the 
singer has profited spiritually by his experience, 
if he has been made to see the meaning of punish- 
ment—however crudely dealt out—if he seems 
to have it in him now to serve his kind the better 
because of the mental and spiritual throes through 
which he has passed, why of course society at 
large must squarely face the fact, whether his case 
does not warrant that special dealing with indi- 
viduals, which criminal science now says is the 
last word in just dealing with persons who have 
transgressed law, How any one, reading his 
“Ballade of Misery and Iron,” or ‘Con Sordini,”’ 
or “Lux e Tenebris,”” can fail to detect these 
desired evidences of greater worth to society in a 
“John Carter” released, it is difficult to see. 
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Articles on Topics of Legal Science 
and Related Subjects 


Administration of Criminal Law. ‘‘The Fail- 
ure of Remedial Justice.”” By Prof. William L. 
Burdick of the University of Kansas. 19 Yale 
Law Journal 409 (Apr.). 

“Being somewhat familiar with this coun- 
try, and having witnessed arrests in such 
cities as New York, Chicago, St. Louis and 
San Francisco, and comparing the treatment 
accorded to the rougher class of petty wrong- 
doers in America with the methods of the 

lice in London (White Chapel District), 

aris, Berlin, and even Constantinople (during 
theFrevolution of 1908), I believe there is no 
doubt that the American policeman leads 
the world in his unnecessary and brutal use 
of the club... . ; 

“Brushing aside these minor matters, what 
about the treatment of prisoners arrested 
for felonies, from whom the police desire to 
obtain evidence? The mere arrest may be 
quietly made, but then comes, in many cases, 
that erican iniquity known as ‘the sweat 
box,’ ‘the third degree.” ... A Chinaman 
is arrested for a heinous crime. He is placed 
in a cell; continually questioned by a relay of 
detectives and other officials; forcefully kept 
without sleep for two or three days, in the 
expectation that the mental torture and the 
physical exhaustion will become so acute 
that he will be glad to ‘confess’ in order to 
obtain relief. A woman is arrested for mur- 
der; at midnight the corpse of the victim is 
brought to her cell, that the dramatic horror 
of the scene may compel her to ‘confess.’ 
Another prisoner is denied food; another 
brutally beaten, er, is the word, until 
he is forced to speak. Other atrocities are 
practised, such as highly salting the food, 
and denying water to the victims; placing 
them in solitary confinement; or in bitterly 
cold cells, when the weather aids; or in fright- 
fully superheated rooms at other times. Red 
pepper has been blown into their cells, and 
other indignities, too numerous to mention, 
a in order that a ‘confession’ may 

tortured from a helpless wretch.” 


See Procedure. 


“American Corpus Juris.’ ‘‘Simplify the 
Law.” Editorial. Outlook, v. 94, p. 792 
(Apr. 9). 

“It [the proposed statement of the American 
Corpus Tortet te as legitimate a subject for 
endowment as a library, a hospital, or a uni- 
versity. 


*Periodicals issued later than the first day of 
the month in which this issue of the Green Bag 
went to press are not ordinarily covered in this 
department 


“A plan for carrying into execution this 
— work, long desired by the bar, has now 

en so far definitely formed as to receive a 
full exposition and a hearty indorsement 
from the Green Bag, a leading conservative 
law journal... . 

“The Outlook agrees with the Green Bag 
that ‘the undertaking could not be in safer 
hands.’ Demanded alike by the interests of 
the profession and of business men, indorsed 
without dissent by the ablest lawyers and 
jurists, with law scholars of distinguished 
ability to undertake it, the work needs only 
some man of financial ability to provide the 
necessary funds. Such an undertaking car- 
ried to completion would be at once a great 
service and a great honor to the country.” 

‘“‘Wanted—An American Justinian.’’ Ameri- 
can Review of Reviews, v. 41, p. 474 (Apr.). 

“The need of such a work has been felt 
through more than a century of our his- 
tory. ... This matter is just as vital to 
the public as to the lawyers; for so long as the 
latter admit their inability to determine what 
the law really is, litigation is bound to be need- 
lessly expensive and delays unavoidable.”’ 

Carriers. See Rate Regulation. 

Conflict of Laws. ‘‘The Renvoi Theory and 
the Application of Foreign Law, II.” By 
Ernest G. Lorenzen. 10 Columbia Law Re- 
view 327 (Apr.). 

Continued from the March number (re- 
viewed 22 Green Bag 288). Having there 
discussed the subject in its general bearings, 
the author here takes up ‘‘ Renvot in Particular 
Classes of Cases,’’ and ‘“‘As a Part of English 
and American Law.” 

“The courts of the United States,” he says, 
“have never been called upon to deal with 
the question of renvoi.’’ The doctrine was 
not involved, he declares, in Harral v. Harral 
(1884, 39 N. J. Eq. 279), where French rules 
of private international law were discussed 
evidently for the purpose of showing that 
they agreed with American law. The intro- 
duction of the renvoi doctrine into our law, 
he concludes, ‘‘would be most unfortunate 
on account of the uncertainty and confusion 
to which it would give rise in the administra- 
tion of justice and its demoralizing effect 
upon the future development of the Conflict 
of Laws.” 

“The Individual Liability of Stockholders 
and the Conflict of Laws.”” By Wesley New- 
comb Hohfeld. 10 Columbia Law Review 283 
(Apr.). 

The second portion of an article not yet 
concluded. In the June, 1909, issue of the 
same Review the writer considered ‘‘Prin- 
ciples and Authorities Relating Directly to 
Obligations Other than Those of Stock- 
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holders’ (see 21 Green Bag 401). He now 
puts forth a complete discussion of ‘‘Prin- 
ciples and Authorities Relating Directly to 
the Obligations of Stockholders.” 

Conservation of Natural Resources. ‘The 
Advance of Forestry in the United States.” 
By Henry S. Graves, United States Forester. 
American Review of Reviews,v.41, p.461 (Apr.). 

“In the long run the present system of 
taxation, if continued, will contribute directly 
to forest destruction. ... Forest conser- 
vation is a public necessity. The protection 
of stream flow, the prevention of erosion, and 
provision of a permanent supply of forest 
products are required for public welfare. It is 
the national government and the states which 
must take the lead.” . 

See Federal and State Powers, War Claims. 

Contracts. See Legal History, Public Ser- 
vice Corporations. 

Corrupt Practices. ‘Bribery in the Legis- 
latures.””’ By Judge S. M. Gardenhire. North 
American Review, v. 191, p. 482 (Apr.). 

A bribe ‘‘never would be accepted if the 
criminal statute was made effective by putting 
the burden solely on the man who directly 
and solemnly assumes it and letting the bribe- 
giver be immune. Bribe-taking would in- 
stantly disappear in the face of such a statute, 
unless we impute a criminal stupidity to men 
worth official status. Immune himself and 
guilty of no offense in so doing, no man would 
dare approach an officer and ask him to be- 
come a criminal, alone, for any sum which 
might be tendered.” 


. Corporations. See Conflict of Laws, Federal 


Incorporation. 

Cost of Living. ‘‘Food Prices and the Cost 
of Living.”” By J. D. Magee. Journal of 
Political Economy, v. 18, p. 294 (Apr.). 

“As compared with an increase of 22.8 per 
cent in all commodities in 1908 over the 
average of 1890-99, we find that barley has 
risen 61.8 per cent, corn 79.9 per cent, cotton 
34.8 per cent, oats 89.5 per cent, potatoes 
42.6 per cent, rye 4& per cent, wheat 31.8 
per cent, steers 28.1 per cent, hogs 31.4 per 
cent, butter 24.1 per cent, eggs 42 per cent, 
flour 26.1 per cent... . 

“Except in the case of meat, the retailers’ 
Margin in the great staples has remained 
about the same. So we end with the farmer 
as we began with him. The cost of living is 
high because farm products are high. hy 
farm products are high remains to be ex- 
plained.”’ 

“The Increased Cost of Living.” By Prof. 
J. Laurence Laughlin. Scribner’s, v. 47 p. 539 
(May). 

‘May it not be the psychological hour to 
call for the creation of a new aristocracy of 
the simple life, of those who care for the reality 
and not for the shadow, for the true inward 
pleasures of the mind rather than for the 
external, evanescent show? May it not be 


high time to create a freemasonry of those 
who do not ask how much one has, nor how 
much one knows, but what one is? Gold, in 
the sense of riches, may be the root of all 
evil; but gold, in the sense of a standard of 
prices, cannot be the sole root of the evil in 
our increased cost of living.” 

Criminal Procedure. See Administration of 
Criminal Law, Procedure. 

Cross-Examination. ‘‘The Art of Cross- 
Examination.” By E. F. B. Johnston, K.C. 
46 Canada Law Journal 233 (Apr. 15). 

“I think that in the whole course of over 
thirty years’ experience I have seen about 
two traps go off. This is a thing that I would 
advise my brothers at the bar, and particu- 
larly those who are engaged in litigious prac- 
tice, to avoid. It is rarely successful, and 
if it is not successful it always comes back 
upon the poor cross-examiner, and through 
him upon his still poorer client. . . . 

“Counsel should always keep to the level 
of his witness; and I will illustrate that by a 
well-known story of Lord Jeffrey. The coun- 
sel, an academic man, was examining a poor 
Scotchman at the court in Edinburgh. It 
was a question of the mental capacity of the 
testator, and the information he desired to 
get from this witness was, how well he knew 
the deceased, and the lawyer put to the 
witness questions in various forms—‘were 
you on terms of intimate relationship with 
the deceased ’"—and the witness looked at 
him and said, ‘Eh ’; he repeated the same 
question, using big words, away over the 
level of his witness—who didn’t understand 
the question at all. 

‘Lord Jeffrey finally became impatient and 
said, ‘Now let me ask the witness a question,’ 
and he turned to the witness and he said: 

‘**James, did you ken Sandy Thompson in 
his lifetime?’ 

“* "Well, I did.’ 

“How well did you ken him?’ 

“*Ken him—why me and him sleepit in 
the same kirk for forty years.’ 

‘“‘Now there was a degree of intimacy that 
could not be gainsayed, and developed be- 
cause Lord Jeffrey came to the level of the 
witness.” 

Defamation. See Fair Comment. 

Direct Legislation. See Legislation. 

Disarmament. ‘“‘Attacking the Rush-Bagot 
Treaty.””’ By Harry E. Hunt. Independent, 
v. 68, p. 911 (Apr. 28). 

“The treaty which causes some one incon- 
venience was signed in 1817 by the United 
States and Great Britain.. It placed a limit 
upon the number and equipment of war 
vessels which each nation was to maintain 
on the Great Lakes. .. . 

“Now that politics and special interests 
have seized the treaty at one end and the 
ge at the other, in a tug of war, it may 

surprising if it snap. If it does, the one 
treaty that has shown that nations can suc- 
cessfully limit armaments by agreement will 
have indeed been killed and skinned.” 





ceieeriteriestitiaseme ate ts re ie a cere. eterna oe ee 








340 The Green Bag 


Elections. ‘‘Hide-and-Seek Politics.’”” By 
President Woodrow Wilson. North American 
Review, v. 191, p. 585 (May). 

“The nominating machinery has become 
the backbone of party organization. By it 
local leaders are rewarded with influence or 
office, are kept loyal, watchful and energetic. 
By it national majorities are pieced together. 
If one goes back to the source of this matter, 
therefore, it is easy to see that the nominating 
machine was no barnacle,but a natural growth, 
the natural fruit of a system which made it 
ne | to elect every officer of govern- 
ment. The voter has not the leisure and, 
therefore, has not the knowledge for the diffi- 
cult and intricate business. - He cannot organ- 
ize a government every year or two, make 
up its whole personnel, apply its punishments 
and rewards, effect its dismissals and promo- 
tions. ... 

“The short ballot is the short and open 
way by which we can return to representa- 
tive government. ... Such a charter as 
that of the city of New York, for example, 
is a mere system of obscurity and of ineffi- 
ciency. It disperses responsibility, multiplies 
elective offices beyond all reason or necessity, 
and makes both of the government itself and 
of its control by the voters a game of' hide- 
and-seek in a labyrinth. Nothing could have 
been devised better suited to the uses of the 
ee politician, nothing susceptible of 

ing more perfectly articulated with the 
nominating machine. As a means of popular 
government, it is not worth the bother and 
expense of an election.” 

“The Multifarious Australian Ballot.” By 
Philip Loring Allen. North American Re- 
view, v. 191, p. 602 (May). 

The many forms of the so-called “‘Austra- 
lian’’ ballot, as it exists in forty-two states, 
are here described and exhibited by means 
of diagrams, and the readiness with which 
some of these forms lend themselves to 
manipulation is indicated. 

Employer's Liability. See Uniformity of 
Laws. 

Ethics. ‘‘A Study of the Popular Attitude 
Towards Retributive Punishment.” By F. C. 
Sharp and M. C. Otto. International Journal 
of Ethics, v. 20, p. 341 (Apr.). 

Questions propounded to upwards of a 
hundred students in the University of Wis- 
consin, with the object of ascertaining what 
proportion of them were under the influence 
of the idea of retribution in the treatment of 
crime, showed a very large number to hold 
the retaliatory theory of punishment. 

“The Sociological Basis of Ethics.’’ By 
Prof. Charles A. Ellwood of the University 
of Missouri. International Journal of Ethics, 
v. 20, p. 314 (Apr.). 

The writer discusses the implications of the 
thesis of Cooley (“Social Organization,” p 
21) that “‘we live in a system, and to achieve 


right ends, or any rational ends whatever, 
we must learn to understand that system.” 

“The natural sciences,”’ he writes, ‘“‘whether 
we like it or not, are establishing certain 
standards of normality for their own pur- 
poses; especially are biology, psychology, and 
sociology doing this; but these ter et Adee 
do not themselves constitute a science of 
ethics. They must rather be taken and 
worked over, criticised, and harmonized by 
a distinct discipline, an independent science, 
ethics. But one can see at once that the 
norms and ideals which ethics finally works 
out cannot be something entirely different 
from those which the natural sciences have 
furnished it as its raw material to work 
OWE... 

“This view of ethics makes the connection 
between the social and moral life simple and 
explicit. The moral, indeed, becomes simply 
the normative aspect of the social; and the 
moral virtues become, not abstract personal 
qualities, but concrete social values. The 
virtues, according to this view, are intimately 
associated with social and even with institu- 
tional life.” 


Evidence. See Medical Jurisprudence, Pro- 
cedure. 

Expert Testimony. See Medical Jurispru- 
dence. 

Fair Comment. ‘Freedom of Public Dis- 
cussion.” By Van Vechten Veeder. 23 Har- 
vard Law Review 413 (Apr.). 


“It is now established by recent English 
cases that ‘a personal attack may form part 
of a fair comment upon given facts truly 
stated if it be warranted by those facts’; in 
other words, if it be a reasonable inference 
from those facts. Whether the personal 
attack in any given case can reasonably be 
inferred from the stated facts upon which it 

urports to be a comment is a matter of law 
or the determination of the judge before 
whom the case is tried; but if he should rule 
that this inference is capable of being reason- 
ably drawn, it is for the jury to determine 
whether in that particular case it ought to be 
drawn. 

“In this country the weight of judicial 
dicta is undeniable contrary to the English 
view. In the majority of the cases commonly 
cited in this connection no distinction between 
comment and statement of fact is made or 
involved in the actual determination. They 
are, almost without exception, cases involv- 
ing direct statement as distinguished from 
comment; or, if involving any comment at 
all, no basis for the comment was proved, and 
privilege was claimed simply by virtue of the 
occasion being a matter of public interest. 
These cases are not, therefore, in opposition 
to the English rule, for they were not cases of 
comment properly so ey and privilege 
would have been equally denied under that 
rule. They are simply authority for the rule 
that a direct statement of fact is not privi- 
leged 7 reason of the publicity of the occa- 
sion. The difficulty is that these decisions 
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have generally gone beyond the actual issue, 
and, dan using the term ‘criticism’ as synony- 
mous with derogatory statements of fact, 
have expressed the dictum that criticism is 
privileged, or not actionable, so long as it 
does not attack the private character of the 
person criticized, or impute evil motives. In 
other words, while the actual decision is gen- 
erally unimpeachable, the foundation is delu- 
sive, i.¢., a distinction is between comment 
and statement of fact. While this doctrine 
recognizes some latitude in the discussion of 
matters of public interest, its practical futility 
is shown by the conflicting and sometimes 
fanciful ideas of the sort of imputations 
which are held to fall within it. 

“This doctrine, so far as it is intelligible, 
would seem to leave little, if any, more prac- 
tical freedom in the discussion of matters of 
public interest than that which is permitted 
in the discussion of the conduct of a private 
person. It leaves the law very much in the 
attitude of saying, ‘You have full liberty of 
discussion, provided, however, you say nothing 
that counts.’ 

“Other and more carefully considered cases 
are in substantial agreement with the pre- 
vailing English doctrine.” 

The author’s footnote citations in the fore- 
going extracts are omitted. 


Federal and State Powers. “The Other 
Side of Conservation.” By George L. Knapp- 
North American Review, v. 191, p. 465 (Apr.)- 


“Here, then, we have a system which 
throughout its sphere of action hampers all 
forms of industrial development. e have 
an area larger than many a European kingdom 
put to its lowest, instead of its highest eco- 
nomic use. We have a policy which is an 
absolute reversal of more than one hundred 
years of national habit and tradition; a policy 
which holds barrenness a blessing and settle- 
ment a sin; which fines, instead of encourag- 
ing, the man who would develop a natural 
resource; which looks forward to a population 
of tenants instead of to a population of pro- 

rietors; which seeks to replace the individual 

initiative that has made our land great by a 
bureaucratic control that has made many 
another land small. Surely, the danger must 
be imminent and terrible which is held to 
justify such a course. .. . 

“It is no more a part of the federal govern- 
ment’s business to enter upon the commercial 
production of lumber than to enter upon the 
commercial production of wheat, or breakfast 
bacon, or hand-saws. The judiciary com- 
mittee of the Sixtieth Congress, reporting on 
the proposed Appalachian reserve, declared 
that the sole ground on which Congress could 
embark in the forest business was the protec- 
tion of navigable streams. Will any one 
pretend that a forest reserve on the crest of 
the Rocky Mountains, with the nearest navi- 
= water a thousand miles away, can be 

fought under this clause? Even on the 
Pacific slope, I have not heard that the lumber 
mills of Washington have seriously impaired 
the navigability of Puget Sound; nor that the 
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Golden Gate would shoal up if the cuttin 
of timber in the Sierras were unchecked. An 
will the champions of ‘conservation’ claim 
that the federal government has greater rights 
and powers in the newer states than in the 
older ones?” 

See also Federal Incorporation, Govern- 
ment. 


Federal Incorporation. “State and Federal 
Control of Corporations.”” By Frederick H. 
Cooke. 23 Harvard Law Review 456 (Apr.). 


“Of late there has been no little discussion 
whether there is any advantage in the crea- 
tion of corporations under the authority of 
Congress. As already noted, there are several 
instances of such creation for the purpose of 
engaging in commerce or transportation as 
carriers. So far as concerns the application 
of the commerce clause, the writer is not 
aware that such a corporation enjoys any 
substantial advantage, or is, for that matter, 
subject to om 4 substantial disadvantage, as 
compared with corporations created by the 
states. There has been little or no utiliza- 
tion of such power of Congress to create a 
corporation for the purpose of transporting 
as a shipper through the agency of carriers. 
The exercise of power for that purpose was 
recently advocated by the learned Attorney- 
General, who says :— 

“Such corporations formed under national 
law would not be foreign corporations in any of the 
states, and would therefore be at liberty to trans- 
act their business without state permission and 
free from state interference... . If, now, Con- 
gress shall enact a law providing for national 
incorporation to carry on interstate commerce, 
subject to such restrictions and with such freedom 
from local state control as Congress shall see fit to 
prescribe, the state control of foreign corporations, 
in all probability, will soon cease to be a subject 
of great importance. 

“But if the views already stated are correct, 
this conclusion seems insufficiently justified. 
So far as concerns commerce or transporta- 
tion within the scope of the commerce clause, 
even corporations created by the states are 
‘at liberty to transact their abe without 
state permission and free from state inter- 
ference.’ On the other hand, it remains to 
be established that a corporation created by 
Congress, at any rate one created to engage 
in transportation merely as a shipper, is not, 
to use the language of Reagan v. Mercantile 
Trust Co., as to business done wholly within 
the state, subject to the control of the state 
‘in all matters of taxation, rates, and other 
police regulations.’ ”’ 

“The Right to Engage in Interstate and 
Foreign Commerce as an Individual or as a 
Corporation.” By Frederick H. Cooke. 8 
Michigan Law Review 458 (Apr.). 

“It seems not easy to accept on principle 
the conclusion that the mere power to regu- 
late commerce or transportation includes the 
power to create a corporation for the purpose 
of engaging therein. Yet, as a matter of 
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authority, it must be regarded as established 
that Congress has such power, which was 
notably exercised in authorizing the construc- 
tion of the Pacific railroads. (See California 
v. Central Pacific R. R. Co., 127 U. S. 1, 
1888.) ... 

“There has existed a widespread impres- 
sion that much confusion would result from 
the application of diverse rules in different 
states to, for instance, a railroad corporation 
engaged in interstate commerce. ... But I 
incline to think that this apprehension is 
without sufficient basis. Those engaged in 
interstate commerce are already, and long 
have been subject to diverse rules in different 
states, without serious inconvenience neces- 
sarily resulting. .. . 

" hy, then, should not a state be allowed 
enerally power to regulate interstate and 
oreign commerce, untrammeled by any sup- 

posed prohibition in the commerce clause’”’ 


Government. ‘‘Nullification by Indirec- 
tion.” By James M. Beck. 23 Harvard 
Law Review 441 (Apr.). 


A short abstract of this paper, which was 
tead before the Rhode Island Bar Association 
last December, will be found in 22 Green Bag 
56. The paper treats of the manner in which 
the constitutional distribution of powers be- 
tween the nation and the states has been dis- 
regarded by Congress and the Supreme Court. 

British Constitution. ‘‘The New Parliament 
and the House of Lords.” Edinburgh Re- 
view, v. 211, no. 432, p. 511 (Apr.). 

“In this rationalizing age it is impossible 
to justify to a public audience the soundness 
of a purely hereditary basis for a legislative 
assembly. In the multitude of legislatures 
founded by Englishmen and their descend- 
ants in various parts of the world, the heredi- 
tary principle has found no place. In former 
times in England the House of Lords stood 
for a great fact. The magnates of whom it 
was composed possessed great power, to which 
fortunately the Constitution gave legitimate 
expression. It has been the signal merit of 
our Constitution that it has been capable of 
modification so as to keep abreast of the 
facts. In this twentieth century of ours 
Great Britain, like the United ‘Rates, like 
Canada, and like our other great colonies, 
can only be governed by the frank acceptance 
of democratic principles. We have to recon- 
cile old forms with modern sentiment and 
habit of thought. | Everywhere the theory 
that one man is as good as another is recog- 
nized as lying at the base of modern consti- 
tutional systems. .. . 

“As we have said, everywhere nowadays, 
and in the House of Lords itself, men accept 
democracy. Yet the formal constitution of 
that Chamber has remained unchanged. It 
reflects much credit on the good sense of the 
country and of the Peers themselves that a 
continually reformed House of Commons 
and an unreformed House of Lords should 
have been able to work so nas side by side, 
and on the whole satisfactorily. It is now 


the turn of the House of Lords to be reformed 
in conformity with the necessities and ideas 
of our own time; and if English statesmanship 
is not very inferior to that of past days the 
country should ultimately get a cond 
Chamber far better suited than the present 
one to perform the very important functions 
that belong to it.” 


“Revolution or Reform.” Editorial. Quar- 
terly Review, v. 212, no. 423, p. 586 (Apr.). 


“The immediate duty of every patriotic 
citizen is to guard the Second Chamber against 
the attack that threatens it, and to stand 
for the cause of reform as against that of 
revolution. It is to this broadly outlined 
policy that the Unionist party is committed.” 

“Episodes of the Month: Lord Newton’s 
Speech.”’ Editorial. National Review, v. 55, 
p. 199 (Apr.). 

“The Duke of Northumberland called atten- 
tion to one great disadvantage they labored 
under, namely, the popular idea that the 
House sitting as a branch of the legislature, 
and the House sitting as a Court of Law, 
were one and the same assembly. Conse- 
quently the House of Lords was credited with 
the decisions in the Taff Vale and the Free 
Church of Scotland cases, and also, we may 
add, in the recent case depriving trade unions 
of the right of enforcing a compulsory levy 
on their members for Parliamentary pur- 
poses. The Court in this latter case was, 
unfortunately, presided over by Lord Hals- 
bury, as, for one reason or another, the Lord 
Chancellor stood down, and this decision was 
used at the last election to poison the whole 
trade union vote against the Unionist party 
because it was represented as the handiwork 
of a Tory Lord Chancellor. 

“‘Among many reforms needed at the pres- 
ent time is the complete separation of the 
judicial functions of the House of Lords from 
its legislative functions. But how can this 
be effected, so ae as the Lord Chancellor 
presides over the legislature and the judi- 
ciary, is a member of the Cabinet of the day, 
and, as such, is expected to take his part in 
controversial politics? We feel sure that our 
Olympians have no idea of the immense injury 
which has accrued to the Unionist party at 
the last two elections from this most unfor- 
tunate arrangement, of which we have never 
heard any serious defense, and which to un- 
sophisticated outsiders would appear to be a 
violation of the whole spirit of our institu- 
tions.” 


See Elections, Federal and State Powers, 
Judicial Interpretation, Legislation, Local Gov- 
ernment, War Claims. 

History. See Legal History, Taxation. 

Income Tax. See Taxation. 

Insanity. See Medical Jurisprudence. 

Interstate Commerce. ‘The Application of 
the Commerce Clause to the Intangible.” 
By Frederick H. Cooke. 58 Univ. of Pa. 
Law Review 411 (Apr.). 
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“From the standpoint of the earlier con- 
ception of the word ‘commerce,’ as used in 
the commerce clause, we have, as a definition 
thereof, ‘the transportation of the tangible.’ 
Such definition came indeed to be applied 
to the intangible also, conspicuously so to 
communication by telegraph. Yet such appli- 
cation was but partial and limited, by reason 
of the continuing influence of the earlier con- 
ception. Thus, it is still refused application 
to the mere negotiation of a contract between 
persons situated at the time in different states, 
conspicuously so as to contracts of insurance. 
But it is allowed application to such negotia- 
tion, by reason of its being incidental to what 
is within the scope of the commerce clause— 
thus, where performance of the contract in- 
volves transportation of the intangible. It is 
submitted that it likewise has such applica- 
tion where such performance involves trans- 
portation of the intangible, but thus far it 
has been denied such application, especially 
with respect to contracts to furnish instruc- 
tion by correspondence.” 

“The Segregation of White and Colored 
Passengers on Interstate Trains.” By J. 
Newton Barker. 19 Yale Law Journal 445 
(Apr.). 

“State statutes against the intermingling 
of white and colored passengers are valid in 
so far as they are construed and applied to 
intra-state transportation, but such statutes 
cannot interfere with interstate trains carry- 
ing passengers between interstate points. . . . 

“A federal statute is necessary to compel 
interstate carriers to separate colored and 
white passengers, and if such legislation could 
be accomplished the separation of the races 
in transportation would be a worthy regula- 
tion of commerce.”’ 

_See Federal Incorporation, Rate Regula- 
tion. 

Judicial Interpretation. ‘‘The Joke’s on 
You: How Your Chosen Representatives 
Work the Joker Game on Legislation.” By 
Samuel Hopkins Adams. American Maga- 
zine, v. 70, p. 51 (May). 

According to this author, ‘‘jokers’’ are not 
confined exclusively to legislation, but are 
found in the judicial interpretation of statutes. 
To illustrate, he says that the United States 
Supreme Court injected into the commodities 
clause of the interstate commerce law, pro- 
hibiting carriers from owning any interest in 
the commodities carried, the words ‘“‘legal or 
equitable,”’ craftily perverting the meaning 
of the Act. 

_Mr. Adams should have labeled this criti- 
cism, ‘This is a joke,’ as it is too poor a one 
to laugh at. 


Jury Trials. ‘‘Right of Trial by Jury.” By 
Lynne Fox Clinton, of Boise, Idaho. 3 Lawyer 
and Banker 120 (Apr.). 

“The assertion that the Constitution of the 


United States does not guarantee to its citi- 
zens the right of a trial by jury in the state 
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courts is so foreign to the general belief of 
most people that it is often startling not only 
to laymen but to many lawyers. But it is 
undoubtedly true, whether a salient strength 
or weakness in our nationality as one may 
honestly view it.” 
See Procedure. 
Labor Unions. 
Limitations.”” By Joseph J. Feely. 
American Review, v. 191, p. 644 (May). 


“Certainly the interest of the public should 
have as prompt and as effective consideration 
and protection as those of the individual or 
group of individuals. ... Such paramount 
right of the public would seem to be a suffi- 
cient justification for legislative action creating 
tribunals to which matters growing out of in- 
dustrial disputes involving the public welfare 
should be left for compulsory arbitration and 
settlement, as soon as the creation of such a 
tribunal be deemed expedient.”’ 

Law Reporting. ‘‘Loose Leaf Law Reports.” 
By W. E. Singleton. 26 Law Quarterly Re- 
view 156 (Apr.). 

“While the more complicated portions of 
Mr. Carden’s scheme [see 22 Green Bag 182] 
could not well be adopted by the ordinary 
subscriber, he has in the suggestion of sepa- 
tate publication of single cases hit on a most 
valuable idea. It is hoped that it will be 
speedily acted on.” 

Legal History. ‘‘The Place of Writing in 
Conveyancing and Contract.”” By J. Andrew 
Strahan. 26 Law Quarterly Review 113 (Apr.) 

“The authority of the deed both in con- 
veyancing and contract was fully established 
long before the Chancellor began to enforce 
uses. Now for several centuries after he 
began to enforce them we have no reports of 
his decisions. ... But nevertheless from 
the very first the Chancellor did make law 
and did lay down principles. .. . 

“The counsel who practised before the 
Chancellor [at the end of the fourteenth cen- 
tury] who dealt thus freely with the bene- 
ficial ownership were the same men who 
practised before the common law judges who 
were bound hand and foot by the doctrines 
of seisin and a by deed in dealing with 
legal ownership and with contracts. It cannot 
but be that they were influenced in their 
practice before the common law judges by 
their practice before the Chancellors. And 
it is my contention that it was the notions 
they derived from their practice before the 
Chancellor which laid at any rate the founda- 
tion of the law of simple contract without 
deed and without writing... . 

“To this day, trusts of pure personalty may 
be made without writing, and trusts of land 
may be made without deed, though writing 
is necessary to prove the latter or to alienate 
any equitable interest. But practice does 
not always follow the law, and it is now the 
practice to use deeds in creating trusts and 
assigning equitable interests in every case 
where a deed would have been used if the 


“The Right to Strike: Its 
North 
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transaction had been one at law. And even 
executory contracts between individuals which 
may be made in writing are now frequently 
made by deed—a further evidence of the 
intense conservatism of men who seem never 
to forget the sanctity which once attached to 
a practice followed by their ancestors.”’ 

“The Continuity of Case Law.” By M. C. 
Klingelsmith. 58 Univ. of Pa. Law Review 
399 (Apr.). 

“The modern lawyer may not know a word 

of old French; he may never have opened a 
Year Book; he may not be able to trace a 
citation through the mazes of an old abridg- 
ment; he may not care for the old law, but 
may care only for ‘the practical side’ of the 
law, as he calls it, and the latest decision fresh 
from the judicial pen. Not less is he depend- 
ent upon the older law. He can no more 
get away from it than he can get away from 
past history, past development in all the 
— surroundings and conditions of his 
eee 
_ “The thoughtful lawyer, the skillful prac- 
tioner, the student of the law, all need, and 
should demand, that in this latter day, this 
day of discovery and enterprise and initia- 
tive in all other things, they should have set 
before them not only a new edition of the 
already printed Year Books, but that all the 
unprinted Year Books should be given to 
them, in some such form as that in which 
Mr. Maitland gave to the world his transla- 
tion of that portion of the Maynard, or oldest 
of the Year Books, which he was able to 
complete before his death.” 

“The Exclusion of Attorneys from the Inns 
of Court.” By Hugh H. L. Bellot. 26 Law 
Quarterly Review 137 (Apr.). 

“It has been too often assumed that attor- 
neys and solicitors were finally excluded from 
the Inns of Court in the middle of the six- 
teenth century. An examination, however, 
of the records of the four Inns will show that 
this assumption is erroneous and that these 

ractitioners of the law continued to be mem- 
ers of the greater Houses until the end of the 
eighteenth century.” 

See Torts. 

Legal Literature. ‘‘The Misdating of the 
Statute of Merton in Bracton.” By George 
E. Woodbine, of Yale University. 26 Law 
Quarterly Review 151 (Apr.). 

The writer is of the opinion that Bracton 
wrote his treatise in the type of writing 
known as court hand, and that the careless- 
ness of copyists has had a great deal to do 
with the errors of date if it does not explain 
all of them. 

Legal Plagiarism. Scott’s “‘Hague Confer- 
ences of 1899 and 1907.” 10 Columbia Law 
Review 374 (Apr.). 

The March number of this Review con- 
tained a book notice by Professor J. P. Cham- 
berlain of the University of California charg- 
ing Dr. James Brown Scott with making 


improper use of the text of Merignhac in his 
recent work on the Hague conferences (see 
22 Green Bag 293). The Columbia Law Re- 
view prints a vigorous editorial disavowal of 
this accusation, and publishes a favorable 
comment by Dean George W. Kirchwey of 
Columbia Law School on the work in ques- 
tion. To quote Dean Kirchwey:— 

“It would be only too easy to retort on the 
critic by calling attention to the ingenious 
way in which he has arranged his evidence, 
selecting his quotations from separate and 
distinct paragraphs of the original and sup- 

ressing intervening passages in which Dr. 

tt refers to the authorities whom he is 
paraphrasing or quoting. But this would be 
to be as unfair to our reviewer as he has 
been to his author and no more so. The 
truth is that Dr. Scott’s work, along with 
abundant evidence of an anxious desire to 
give full credit for the material of which he 
has rightfully made use, shows instances of 
carelessness in this regard in a composition 
which bears other evidences of haste. But 
to read plagiarism into these instances is the 
very abnegation of criticism.”’ 

Legislation. ‘The Referendum and its 
Critics." By A.V.Dicey. Quarterly Review, 
v. 212, no. 423, p. 538 (Apr.). 

Prof. Dicey here makes a vigorous and 
even polemical defense of the referendum, 
with reference to conditions in English poli- 
tics. 

“From a general election, it is said, you 
may in substance, though not in so many 
words, obtain the expression of the nation’s 
will on the leading measures submitted, or 
to be submitted, by a government to the 
consideration of the country. This conten- 
tion has one grave defect: it does not corre- 
spond with the facts of English public life. . . 

“As the party system is now worked in 
England, a general election lays before the 
electorate a huge number of incongruous and 
confused issues on the whole of which it is 
absolutely impossible for the ablest and most 
temperate of electors to give a satisfactory 
reply; for note in passing that the voter has 
practically no other means of giving a ver- 
dict on the issues which he is supposed to 
determine than the very awkward and in- 
direct one of voting for either a i. ye 
or an opponent of the government. ut the 
last point aside and let us consider for a 
moment a few among the numerous questions 
raised at the general election of January and 
February last. . . . The man about to give 
a vote was in reality in a position as grotesque 
as would be the situation of a juryman who, 
being called upon to find a Poe prisoner 
‘guilty’ or ‘not guilty,’ was told by the judge 
at one moment that the man in the dock was 
being tried for murder, and at another 
moment that he was being tried for lar- 


ceny.... 

“If once Englishmen adopt, not only the 
Referendum, but also the spirit in which the 
Referendum is worked in Switzerland, some 
other changes of considerable benefit to 
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England might ensue. An administrator, 
whose talent and character every one respects, 
might remain in a Cabinet without agreeing 
with every measure advocated by the Gov- 
ernment. There does not appear in the 
nature of things to be any clear reason why 
a Chancellor of the highest legal eminence 
should not remain a member of a Cabinet 
though he does not agree with all the political 
views of his colleagues. No doubt this sug- 
estion is foreign to the customs of the Eng- 
ish Constitution as they now exist. It is 
alien to party government as at this moment 
carried on in England. But it is opposed to 
no rule either of honesty or of common sense.” 

Local Government. ‘“‘The New American 
City Government.’’ By George Kibbe Turner. 
McClure’s, v. 35, p. 97 (May). 

A graphic account of the working of com- 
mission government in Des Moines. 

Marriage and Divorce. ‘‘Necessity for 
Prior Valid Marriage in Prosecution for 
Bigamy.” By Melville Peck. 15 Virginia 
Law Register 905 (Apr.). 

‘There seems to be no lack of authority on 
this question, to the effect that the first 
marriage charged in the indictment must 
not be void. Where there are only two 
marriages, and the first is void ab initio, the 
second may be valid, and whether it is 
valid or not, it is not criminal by reason of the 
first marriage, though the first husband or 


wife be _— at the time of the second mar- 
te) 


regoing is offered as an answer 
to the question propounded in the note to 
sect. 3781, Code of Virginia, 1904.” 


Medical Jurisprudence. ‘‘Tests of Insanity 
in the Criminal Court.” By Dr. J. G. Kier- 
nan, of Chicago. 3 Lawyer and Banker 109 
(Apr.). 


“Notwithstanding the opportunity afforded 
the legal profession to propound hypothetical 
questions, it would appear that the physician 
in making his examination has only the 
medical points in the case to consider. That 
is to say, he has nothing whatever to do with 
the outside circumstances surrounding the 
act; he has to determine only the condition 
of the brain cells so that it matters not what 
the case may be or whether it is due to influ- 
ences of heredity. In the case of traumatism, 
syphilitic or alcoholic poisons, epilepsy, dissi- 
pation, excesses. tumors, or any other known 
cause the question is: Are the brain cells 
properly performing their functions? ‘An 
individual whose brain cells are normal is a 
Tesponsible being,’ says Grasset, ‘and that 
consists in responding as other men do to the 
influence of ordinary motives of every day 
life which rule conduct and human action. 
If the brain cells are wholly diseased and 
abnormal the individual is irresponsible.’ ”’ 


“Medical Practice Laws.’”’ By Floyd M. 
Crandall, M. D. Medical Record, v. 77, p. 
611 (Apr. 9). 


riage. The 
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Read before the Medical Society of the 
County of New York, Feb. 28, 1910. 

“During the time when the contest between 
the schools of medicine was at its height, the 
energies of the profession seem to have been 
completely exhausted by the strife. Not a 
single successful effort was made for eighteen 
years to improve professional conditions by 
new enactments. ... 

“The laws of New York as they now exist 
are but a reflection of a tendency that has 
been active for fully three decades. They 
Tecognize physicians only and take no cog- 
nizance of medical sects. ... Few medical 
practitioners are now willing to place upon 
themselves either legal or moral bonds to 
limit their practice to a single method.” 


Monopolies. ‘‘Present Condition and Pros- 
pects of the Sherman Act.”’ Editorial. 21 
Bench and Bar 1 (Apr.). 


“The situation presented is that of a 
statute first construed and used to prevent 
trade agreements between independent com- 
petitors,—agreements, that is, whose ille- 
gality is familiar to all lawyers,—but which 
has later been extended, indefinitely, as it 
seems to us, in an effort to curb such aggre- 
ome of capital as, in the judgment of the 

overnment, are dangerous to the public. 
Is the statute a fit instrument for the solu- 
tion of the great industrial problem that 
confronts the country,—the problem, that is, 
of obtaining the benefit resulting from co- 
operation and consolidation, while protect- 
ing the public against the danger of monopoly? 

e think clearly not... . 

“The plain sense of the matter is, that the 
act (except where an actual monopoly had 
been created) was intended to be confined 
to the condemnation of certain forms of the 
abolition of competition, long recognized as 
illegal,—a condemnation made more effective 
by the use of the writ of injunction, and in 
other ways. So construed, the act is not 
only intelligible, but has been used to good 
and useful purpose. It should not, however, 
be strained to embrace cases such as the 

urchase of the property of another, or the 
ormation of a partnership or corporation, 
merely because a cessation of competition 
incidentally results which in the particular 
case is deemed to be mischievous. Once the 
line is overstepped nothing but confusion can 
result; and if the judgment in the American 
Tobacco Company case is affirmed in its 
entirety we look to see the act repealed, for 
no amendment of which we can conceive 
could reach the evil. The economic problem 
is aig and vital; but to attempt to solve 
it by means of this statute is hopeless, result- 
ing oer ign J in the unsettlement both of the 
law and of legitimate industry.” 

“The Future of the Telephone.” By Her- 
bert N. Casson. World’s Work, v. 20, p. 
12903 (May). 

“It is a fact, although now generally for- 


tten, that the first railroads of the United 
tates were run for ten years or more on an 
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anti-monopoly plan. The tracks were free 
to all. Any{one who owned a cart with flanged 
wheels could drive it on the rails and compete 
with the locomotives. There was a happy-go- 
lucky jumble of trains and wagons, all held 
back by the slowest team; and this continued 
on some railroads,until as lategas 1857. By 
that time the people saw that competition on 
a railroad track was absurd. They allowed 
each track to be monopolized by one com- 
pany. and the era of expansion began. . . . 

“By a similar process of evolution, the 
United States is rapidly outgrowing the 
small,independent telephone companies. These 
will eventually, one by one, rise as the team- 
ster did to a higher social value, by clasping 
wires with the main system of telephony.” 

Municipal Corporations. See Local Gov- 
ernment. 

Nomination Reform. See Elections. 

Penology. ‘‘Ethical Problems of Prison 
Science.” By Prof. Charles Richmond Hen- 
derson, of the University of Chicago. Inter- 
national Journal of Ethics, v. 20, p. 281 (Apr.). 

“As a matter of fact there is no law in 
any one of our states based upon the prin- 
ciple of the entirely indeterminate sentence, 
not even the law drawn for the Elmira Refor- 
matory, where a maximum term is fixed by 
eS 

“Many of us confidently believe that much 
greater flexibility ought to be given in the 
administration of the sentences of our criminal 
courts, and that much more ought to be made 
of the conduct of the prisoner, both in the 
prison itself and in the conditional liberty 
which he enjoys on parole, in fixing the period 
of his punishment. But we have by no means 
yet worked out the proper administrative 
and judicial machinery for making this prin- 
ciple effective in the highest degree. Of the 
value of the parole system, when limited to 
prisoners of the proper category and vigor- 
ously carried out by an adequate corps of 
competent parole officers, there can be no 
question.” 

“Concerning Imprisonment: By One Who 
Has Suffered It.’ Hibbert Journal, v. 8, 
p. 582 (April). 

A story, by a man of education, of personal 
experiences in prison. The writer considers 
imprisonment a great evil both for the 
prisoner and for society at large, and says 
that if people could realize what it means 
“they would free all prisoners by main force, 
put the personnel at undepraving work and 
make any continuance of the horrible thing 
impossible.” 

‘he writer has evidently seen the darkest 
side of prison life. He draws a terrible pic- 
ture of the prisoner goaded to insanity by 
cruel torments, robbed of his self-respect by 
needlessly humiliating treatment, the victim 
of a system which does its utmost to encom- 
pass his physical, moral, and mental destruc- 
tion. He is right, of course, in his contention 
that the need for deterrent punishment does 
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not justify, by any moral principle, a mode of 
treatment which degrades instead of seeking 
to rehabilitate the criminal and teaching him 
the means whereby to earn an honest liveli- 
hood. 

The author thus offers, by indirection, a 
powerful plea for a more scientific penal 
system, one which, though subjecting the 
prisoner to a rigorous and even military 
discipline, and providing only the simplest 
fare and most unattractive surroundings, 
takes care that the prisoner shall be uplifted 
rather than depraved, that he shall be offered 
the opportunity to develop self-respect and 
maintain a sound physique, and that he shall 
at all times be treated as a man rather than 
as a brute. 

See Ethics. 

Police Methods. 
Criminal Law. 

Practice. See Cross-Examination. 

Procedure. ‘‘ ‘Theory of the Case’-—Wrecker 
of the Law, I, II.” By Edward D’Arcy. 
70 Central Law Journal 294 (Apr. 22), 311 
Apr. 29). 

An interesting and important series of 
articles. 

“The student should be grounded in the 
great maxims of procedure, like frustra probatur 
quod probatum non relevat.... If maxims 
like this were understood, our reports would 
not be as they now are a series of unsolvable 
contradictions, one case recognizing under 
the ‘‘theory of the case rule,” as “‘substantive”’ 
rights, everything that crops out in the evi- 
dence, whether embraced in the pleadings 
or not, and the next case refusing to recognize 
any right not set out in the pleadings. 

“A case illustrating what is conceived to be 
the true rule, under the maxim referred to, 
that the proof is limited by the pleadings, is 
Crockett v. Lee, 7 Wheat. (U. S.) 522, in which 
Chief Justice Marshall lays down therule. .. . 

“A maxim is penne but one way of ex- 
——— a principle. Its essence is reason. 

ere the reason is that the state must have 
a permanent record of what was decided, 
for the use of the whole public, on questions 
of res adjudicata and collateral attack. Says 
Marshall: ‘Not only does justice require it, 
but necessity imposes it on courts.’ No 
need to quote ‘our statute.’ The court’s 
inherent power is sufficient. Nowadays we 
make idols of ‘our statutes,’ and worship 
them as blindly as an Esquimo worships his 
totem pole.” 

“Reforms in Judicial Procedure.’’ By Judge 
Henry C. Hammond. 3 Lawyer and Banker 
93 (Apr.). 

“‘Let us establish in the different states a 
real ‘Court of Appeals,’ one branch of which 
shall be exclusively devoted to the review 
of criminal and the other to civil cases; a 
court that will take a view of the whole case; 
a court whose broad powers will enable it to 
terminate litigation by a final judgment; a 
court in which law making would be incidental 


Administration of 


See 
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and secondary to deciding cases; a court 
whose ingenuity would not be taxed to find 
flaws in the first trial; a court in which a 
new trial should not be granted on the ground 
of mis-direction or the improper admission or 
rejection of evidence, unless in its opinion 
some substantial wrong or miscarriage has 
been thereby occasioned. Let this court be 
designated ‘The High Court of Justice,’ and in 
it let substance and not form prevail.” 


‘‘Where the Law Fails.’”” By Hon. Robert 
L. Stout, of the Kentucky bar. 3 Lawyer and 
Banker 102 (Apr.). 

‘Juries are properly the sole judges of fact. 
When presented by the living witness, it is 
a different proposition from that same propo- 
sition presented by the written record. The 
court cannot see the witness, his bearing, his 
physiognomy and his conduct; it cannot hear 
his voice, nor observe his manner. A look, 
a tone, an accent, a movement, impossible 
to put on paper, may and often does compel 
a jury in its opinion. So I say the appellate 
court should be loath to dip into the facts 
as presented to it by the record in a criminal 
case. For after an excursion into the mazes 
of record facts, an appellate court, if con- 
vinced that wrong has been done, is mighty 
likely to go mouse-tracking through the more 
intricate mazes of technicality in order to 
find a pretext for freeing a criminal unable 
to bamboozle a jury of his fellow citizens. 
Let the shoemaker stick to his last. The 
courts are the best judges of law, the juries 
are the best judges of facts, and for this 
treason I am in favor of letting juries try 
criminal cases.” 


“Some Follies in Our Criminal Procedure.” 
By Charles B. Brewer. McClure’s, v. 34, 
p. 677 (Apr.). 

Mr. Brewer shows the many ways in which 
the criminal in this country may find a happy 
tefuge from the hardships of the penal law. 
Incidentally he cites some of the examples 
which led President Taft to declare that ‘‘the 
administration of the criminal law is a dis- 
grace to civilization.’”’ Of these we quote 
only a few:— 

“Because the stolen shoes were not a ‘pair,’ 
as charged in the indictment. (The thief, 
in his haste, had picked up two ‘rights.’) 
(3d Harring, Del., p. 559.) 

“Because one member of a firm of three 
names from whom goods had been stolen 
was dead, and the indictment had named all 
three. (110 S. W. Reporter, p. 909.) 

“Because the indictment had charged the 
burglar with intent to commit a ‘theft’ in- 
stead of intent to commit a ‘felony.’ (108 
S. W. Reporter, p. 371.) 

“Because the indictment charged that the 
thief had entered the house of one Wyatt 
With intent to steal from him, and the defense 
was able to prove that Lamb also occupied 
the house, and it was Lamb’s uy the 

. Reporter, 


thief was looking for. (101 S. 
p- 800.) 
“Because the accused had been indicted 
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for attempting to murder Kamegay instead 
of Kornegay, the real name. (103 S. W. Re- 
porter, p. 890.)” 

“The Municipal Court of Chicago.’’ By J. 
Kent Greene, Assistant to the Chief Justice, 
58 Univ. of Pa. Law Review 335 (Mar.). 

“The court has been particularly fortunate 
in having an able and progressive body of 
men as judges and a chief justice of untirin 
ener; in whom the qualities of unusua 
administrative and high judicial ability are 
peculiarly combined. To these, more than to 
——e else, may be attributed the phe- 
nomenal success of the court.” 

“A Dangerous Parting of the Legal Ways.” 
By Judge Alfred Emden. Nineteenth Century 
and After, v. 67, p. 676 (Apr.). 

“Every one must be anxious to preserve 
dignity and position of the High Court; that 
is to say, in the public estimation, for dignity 
and position can be nothing without it. Put 
an end, therefore, to the present and only 
mode that is left to our legislators of carry- 
ing out the public requirements by sending 
all the business they can to the County Courts. 
Stop the ‘tug-of-war’ between the bar 
struggling on one side to keep work in the 
High Court, and solicitors on the other to 
get it to the County Court. Bring the work 
back to the High Court by meeting the pub- 
lic’s demand. Let there & one great Court 
of Civil Jurisdiction, divided into an Upper 
Division with Central Provincial Courts, and 
a Lower Division, taking the place of the 
County Courts. Let the system of the 
County Court be the foundation upon which 
to build the practice and procedure for our 
one judicial system, and thus bring the work 
of the High Court into line with simplicity. 
This can be done as surely as the day follows 
night.” 

See Administration of Criminal Law. 

Professional Ethics. ‘‘Legal Ethics.’ By 
James B. Brooks. 19 Yale Law Journal 441 
(Apr.). 

“The law school catalogues show a too 
great indifference to the subject of professional 
ethics. In a large percentage of the schools 
there seems to be no provision for it what- 
ever. ... Instruction in professional ethics, 
to be effective and to accomplish the results 
desired, must be of the same quality as in- 
struction in any other course in college... . 

“The law office of a practising attorney is 
a powerful adjunct in the education of the 
student. In no respect is this agency more 
effective than in the department of professional 
ethics. It is well understood that each law 
office maintains an atmosphere in morals 
peculiar to itself. This atmosphere pervades 
everything in and about the office and its 
work. The student takes on more or less 
completely, the professional moral character 
maintained in the office where he takes his 
first lessons. This is natural and must be 
expected, and must be reckoned with as an 
element in the educational problem.” 
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Public Service Corporations. ‘Liability of 
Water Companies for Losses by Fire.” By 
Arthur L. Corbin. 19 Yale Law Journal 425 
(Apr.). 

“‘New cases continue to be brought by 
citizens whose property has been destroyed 
by fire because of a failure of the water supply. 
In the recent Florida case of Woodbury v. 
Tampa Waterworks Co., 49 So. 556; 21 L.R.A. 
(N. S.) 1034, it was held that where a water 
company, engaged in the public service of 
supplying water for public and private use, 
had contracted with a city to furnish water 
for the putting out of fires, it was liable to a 
citizen for a loss caused by the company’s 
failure to live up to its contract. This deci- 
sion has been rather severely criticised, and 
it is contrary to the great weight of author- 
ity, numerically counted. The liability of 
the company has two possible bases, its 
contract with the city and its public duty as 
a public service corporation. These will be 
considered separately.” 

Mr. Corbin proceeds to analyze the authori- 
ties, dividing his discussion as follows: (1) 
Liability ex contractu, (2) Liability ex delicto. 

See Rate Regulation. 

Race Distinctions. See Interstate Com- 
merce. 

Rate Regulation. ‘‘The Judicial Test of a 
Reasonable Railroad Rate, and Its Relation 
to a Federal Valuation of Railway Property.” 
By Charles G. Fenwick, of Johns Hopkins 
University. 8 Michigan Law Review 445 
(Apr.). 

“The character of the enterprise and the 
amount of risk involved in the undertakin 
may call for larger returns than the norma 
tate of interest upon safe investments. Wéil- 
cox v. Consolidated Gas Co., 212 U.S. 19. ... 
Hence it is not unreasonable that invest- 
ments in railwa os (we refer to the 
actual value of the property, not to the 
amount of securities on the market) should 
be allowed unusually large returns. . . . There 
is clearly no call to capitalize this element, 
for the inflation of a company’s securities 
would go on without limit if we were to in- 
clude as part of — those very factors 
because of which a larger return is allowed 
to capital. 

‘There are then certain non-physical values 
which may properly be capitalized and others 
which need not be capitalized in making a 
valuation of railway property for the pur- 
pose of fixing rates. But whatever conclusion 
the Interstate Commerce Commission may 
come to with regard to the estimate of the 
non-physical elements of value, . . . the im- 
portant feature of the undertaking will be the 
valuation of the physical elements of the 
property. ... 

“It is evident that the problem of a valua- 
tion of railway property can be satisfactorily 
settled only by careful and prudent action on 
the part of the Interstate Commerce Com- 
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mission. No government which has hitherto 
permitted its railroads to fix their own rates 
and to control their own captialization un- 
checked can afford to attempt a sudden and 
immediate regulation. The methods of rail- 
roads in fixing rates and in the issue of capital 
securities may not have been blameless in the 
past; but vested interests have in many cases 
grown up around such methods, and it would 
seriously affect the credit of the country if 
these interests were to be lightly dealt with.” 

“Regulation that Regulates.” By Freder- 
ick L. Holmes. Independent, v. 68, p. 905 
(Apr. 28). 

“Effective results have been accomplished 
by oe Tae commission. Nearly one 
hundred and fifty orders have been issued, 
thousands of grievances have been settled, 
and only three appeals to the courts. The 
practi features of the Wisconsin commis- 
sion law, requiring absolute and scientific 


rate making, have eliminated litigation. 

See Interstate Commerce. 

Real Property. See Legal History. 

Referendum. See Legislation. 

Roman-Dutch Law. See Wills. 

Social Evolution. ‘‘Socialism—In Its Mean- 
ing and Origin.” Quarterly Review, v. 212, 
no. 423, p. 409 (Apr.). 

“Socialism, as we said at the beginning, is 
an extreme form of a great general move- 
ment. The question of the future is whether 
that general movement of social reform will 
evolve into socialism, or whether, on the 
other hand, socialism will be merged in social 
reform.” 

The anonymous author adds that the 
answer to that depends upon the soundness 
of the premises upon which socialism is based, 
and proposes to examine the validity of these 
premises in a second article. 

Taxation (In General). ‘Highways of 
Progress—Last Article—The Conservation of 
Capital.”” By James J. Hill. World’s Work, 
v. 20, p. 12919 (May). 

“The modern theory that you can safely 
tax the wealthy is just as obnoxious as the 
medigzval theory that you can safely oppress 
or kill the poor. It is obnoxious, not because 
wealth deserves special consideration, but 
because capital is the mainspring of all 
industry and material development; and after 
you have devoted so much of it to the unpro- 
ductive purposes that the state represents 
when it transcends its primary function as 
keeper of the peace and administrator of 
justice, there will be just so much less left 
to pay out in wages and devote to the creation 
of other wealth. It is a fixed fact, exactly 
as it is that when you subtract x from y some- 
mg less than y must remain. Of course 
the aborer suffers even more than the capi- 
talist. The countries in which such forms 
of taxation are being carried farthest are 
precisely those in which employment is scarce 
and precarious, and labor finds it necessary 
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to lean more and more heavily each year 
upon the weakening arm of state and public 
charity.” 

“A Statutory Relation Between Insurable 
and Taxable Values.”” By Jennings C. Wise. 
15 Virginia Law Register 914 (Apr.). 


“Either the assessors greatly underestimate 
the value of property, thereby depriving the 
government of the just compensation for the 
individual benefits it dispenses to its citizens, 
or the insurance companies insure property, 
contrary to the law and their own interests, 
at excessive valuations... . 

“Suppose the law of our state prescribed 
that no insurance company nor individual 
could insure property for more than 125 per 
cent of its assessed valuation on the tax books 
of the preceding year, with a suitable penalty 
provided for a violation of the law, what 
would be the effect ?”’ 


Taxation (Federal Corporation Tax). ‘‘Is 
the Federal Corporation Tax Law Constitu- 
tional?” By Walter K. Tuller, of the Cali- 
fornia bar. North American Review, v. 191, 
p. 537 (Apr.). 

“The tax imposed by this Act . . . cannot 
be shifted. If that be the test, therefore, 
there is no escape from the conclusion that 
this is not an excise, but a direct tax. ... 

“The right to act or do business in the form 
of a corporation, ordinarily termed the cor- 

tate franchise, is property. The tax, there- 
ore, is in reality a tax upon property, which 
seems to confirm the conclusion heretofore 
teached that it is a direct tax... . 

“It is submitted that it is not within the 
power of the federal Government, under the 
Constitution, to tax any corporate franchise 
granted by the state within the scope of its 
reserved powers; and it has been shown that 
this is exactly what the Act in question, if 
operative, would do... . 

“The principles sought to be established 
are :— 

l. That although called an excise, the 
tax imposed by the Act under consideration 
is, in reality, simply a tax upon the corporate 
wanchise and as such a direct tax. That 
lot being apportioned among the several 
fates according to population, it is therefore 
anconstitutional. 

‘2. That in so far as it attempts to impose 
a tax upon corporate franchises granted by 
the several states in the exercise of their 
constitutionally ‘reserved’ powers, it is uncon- 
Stitutional also on the separate and distinct 
ground that it is beyond the powers granted 
to the Federal Government and an invasion 
of those reserved to the states, and 

“3. That if held not to be a tax upon the 
corporate franchise, it is simply a tax on the 
Property held by corporations, and therefore 
unconstitutional under the principle declared 
in the Income Tax case, supra.” 

Taxation (Proposed Income Tax Amend- 
ment). “‘The Income Tax Amendment.” By 


349 


Dwight W. Morrow. 10 Columbia Law Review 
379 (May). 


American constitutional history has re- 
ceived a somewhat noteworthy contribution 
in this long and erudite paper, which contains 
a close analysis of the treatment accorded 
matters of federal taxation from the very 
beginning, going back as far as the adoption 
of the Articles of Confederation. 

“Senator Borah of Idaho, in a speech in 
the Senate on May 4, 1909,” said: “‘ ‘I believe 
that the fathers, when the history of the sur- 
rounding circumstances is clearly studied, 
will be found to have known and understood 
precisely the definition of the phrase ‘direct 
taxes,’ and that especially would the careful 
makers of that great instrument have re- 
frained from putting into the Constitution a 
phrase which was ambiguous after their atten- 
tion had been called tothe fact that it was 
ambiguous.’ 

“This does credit to Senator Borah’s rever- 
ence for the fathers, but it is not history. It 
ignores the fact that the Convention from 
which this Constitution was evolved was one 
long battle, a battle in which men’s passions 
had run high, a battle in which more than 
the ultimatum had been given.... It is 
to detract from the ability and character of 
the framers of the Constitution to assume 
that they were satisfied with their work. 
To their lasting credit it should always be 
remembered that they took not what they 
wanted, but what they could get. 

“Rufus King’s question was not answered 
because no man in the Convention was able 
to answer it. He asked for a ‘precise’ defini- 
tion of ‘direct taxation.’ As a matter of 
fact no man has yet satisfactorily answered 
that question.” 

Mr. Morrow, emphasizing the confusion in 
the meaning of the words ‘‘direct taxes,’ 
goes on to show how the Supreme Court 
progressed toward that practical settlement 
of the sense of the phrase which Hamilton 
had hoped might come about by a ‘“‘species 
of arbitration.” Thus in Springer v. U. 
(1880), (102 U. S. 586) it was held that ‘‘direct 
taxes” signified capitation taxes and taxes 
on real estate. 

“This was the situation when the income 
tax provision of the Wilson Tariff Law came 
before the Supreme Court in 1894 in the 
Pollock case, above referred to. If there 
were ever a difficult task set before lawyers 
it was the task set before the able counsel 
who attempted to show that this income 
tax was a ‘direct tax.’ They must begin 
again the search which Hamilton, one hun- 
dred years before, had said would be a vain 
search. . . . Every possible explanation bear- 
ing upon the economic definition was brought 
before the court. The majority of the court 
was persuaded. The uncommonly practical 
question of taxation was turned over to the 
economists. .. . 

‘With the above history in mind, what 
of the proposed Sixteenth Amendment? Gov- 
ernor ibathes sees in the words ‘from what- 
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ever source derived’ the possibility, if not 
the probability, of the Supreme Court holding 
that income from state securities may be 
taxed. Senator Root answers that if the 
amendment is construed in the light of political 
and judicial history there is no danger of such 
construction. .. . 

“Senator Root has earned the reputation of 
measuring carefully his words. Is the fore- 
going statement one upon which he can 
stand ?”’ 

In the Pollock case, ‘‘the Court apparently 
agreed with counsel that it was the intention 
of Congress to tax state and municipal securi- 
ties. ... But there was no tax levied upon 
state and municipal bonds unless the words 
‘from any source whatever’ included such 
securities. ... Unless the Supreme Court 
has changed its mind since 1894, is there not 
a strong probability that it will hold that the 
words ‘from whatever source derived’ mean 
what the words ‘from any other source what- 
ever’ then meant? ... 

‘*What, then, is the solution? In emphasiz- 
ing the point of difference between Senator 
Root and Governor Hughes let us not over- 
look their points of agreement. They both 
evidently believe that the majority decision 
in the Pollock case was unfortunate. Neither 
is impressed with the argument that the 
right to tax incomes should be reserved to 
the states. Neither shrinks from the added 
burden that might be thrown upon their own 
State of New York if the federal Government 
should be given the power of levying an income 
tax in a practicable way. 

“Does not the history of the direct tax 
clause suggest the form of amendment? Why 
not strike out the words ‘and direct taxes’ 
from article I, section 2, clause 3? Also 
strike out the words ‘or other direct tax’ 
from article I, section 9, clause 4. Insert in 
article I, section 8, clause 1, the word ‘taxes’ 
before the word ‘duties,’ to the end that taxes, 
as well as duties, imposts and excises shall be 
uniform. The practical effect of this will be 
to do away with the distinction between direct 
taxes and duties, imposts and excises. It 
will, of course, permit a direct tax upon land 
by the federal Govenmmeah under the rule of 
uniformity. 

“If the amendments are submitted in the 
foregoing form, able and patriotic men will be 
found on both sides. But whether one is for 
or against the amendment in the form sug- 

ested above, the issue will be a clear one. 

e will cure an ambiguity in the way it 
should be cured—by going back to the 
clauses in question and making them mean 
what we want... . 

“The phrase ‘direct taxes’ is confessedly 
blind... . The practical settlement of the 
words ‘by a species of arbitration,’ which 
Hamilton advocated, has been overturned by 
the Pollock decision. A zone has been sub- 
stituted for a boundary line. The accredited 
national leaders of both political parties ask 
the people to cure this trouble; but shall we 
cure a vague and ambiguous clause by a 
vague and ambiguous amendment? Are we 


so pleased with our century of experience with 
the blind that we must try another century 
with the one-eyed leading the blind?” 

“Shall the Income Tax Amendment Be 
Ratified?”” By Norris Brown, United States 
Senator from Nebraska. Editorial Review, 
v. 2, p. 354 (Apr.). 

“From every standpoint this nation should 
be clothed with every power necessary to 
protect itself and to maintain itself under all 
circumstances and under all possible dangers. 
To deny this proposition is to put our nation 
at a disadvantage with every other civilized 
nation of the globe.” 


“Third Degree.” 
Criminal Law. 

Torts. The influence of Social and Economic 
Ideals on the Law of Malicious Torts.” By 
Gordon Stoner. 8 Michigan Law Review 468 


(Apr.). 

“The courts of this country are coming to 
adopt the view that the answer to the ques- 
tion, May one, without incurring liability, 
exercise what has hitherto been regarded as a 
right in such a manner as to cause loss or 
damage to another? depends largely on the 
reasonableness of the purpose for which he 
exercises it. The most certain way of avoid- 
ing difficulty and conflict in cases of this 
sort is the adoption of the rule that where 
one is injured or damaged by the act of another 
he is entitled to be recompensed therefor, 
unless the said damage is caused by the exer- 
cise of an absolute right of the inflictor or 
unless the p se sought to be accomplished 
by such act justifies it, 7.¢., is reasonable. 
This rule or an approach to it has been adopted 
in some of the recent cases. Judge Sanborn 
in his dissenting opinion in Passaic Print 
Works v. Walker Dry Goods Company, says, 
‘The general rule is that, whenever one injures 
a man’s business, profession, or occupation, 
he is liable for the damages he inflicts. The 
exception is that, where the injury is caused 
by competition in trade, or the lawful exercise 
of a right which the inflictor has, then the 
injury is justifiable, and no damages can be 
recovered. But where such an injury is 
inflicted, the presumption always is that the 
rule, and not the exception, applies, and, if 
the inflictor would justify, he must show 
that he falls within the exception.’ In this 
statement Judge Sanborn approaches a state- 
ment of the rule suggested as a way out of 
the difficulty. It should not be confined to 
injuries to one’s ‘business, profession, or occu- 
pation,’ but extended so as to embrace injuries 
to any right, oe what Mr. Terry de- 
nominates ‘the right of pecuniary condition.’ 
An adoption of this rule, with the courts 
determining the reasonableness of the act 
causing the injury by comparing its effect on 
society with the effect of the injury thereby 
caused, would remove many of the difficulties 
in the law of malicious torts and would un- 
doubtedly secure more just results in cases 
involving this law.” 


See Administration of 
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“On Negligence and Deceit in the Law of 
Torts.”” By Edward Jenks. 26 Law Quar- 
terly Review 159 (Apr.). 


“It is, then, historically the fact, that 
malice, fraud, and negligence, as ground of 
civil liability, became really important in the 
law of torts with the introduction of the 
Action on the Case; for, though there were 
original writs of deceit and conspiracy, they 
were, as is elsewhere explained, confined to 
very special classes of complaints, and there 
never were any original writs of malice or 
negligence. .. . 

“In all probability, it was the general intro- 
duction of industrial machinery, and espe- 
cially of mechanical transit, which, for the 
first time in the history of the English law 
of tort, produced the purely non-contractual 
and non-trespassory action founded on negli- 
gence. ... 

“Until the end of the eighteenth century, 
no one, apart from statute and the possible 
case of nuisance, could be held civilly liable 
for the mere omission to perform any positive 
duty; unless he had, expressly or by implica- 
tion, undertaken to perform that duty... . 

“With the appearance of changed industrial 
conditions in the early nineteenth century, 
the law of negligence began to expand; but, 
with all allowance for this recent expansion, 
the legal scope of non-contractual negligence 
is still far narrower than is commonly sup- 
posed—so narrow, in fact, as to be capable 
of very brief treatment in any summary of 
the law of torts. Incidentally, the narrow- 
ness of that scope is another testimony to the 
strongly individualistic character of the com- 
mon law, and its unwillingness to trespass 
on the domain of morality.” 


See Public Service Corporations. 


Uniformity of Laws. ‘‘Uniform State 
Laws.” By Hon. Alton B. Parker. 19 Yale 
Law Journal 401 (Apr.). 


This is the address which Judge Parker 
delivered upon being chosen President of the 
National Civic Federation, which met in 
Washington, D. C., on January 17. (See 22 
Green Bag 202.) 

“We do not aim to absolute uniformity of 
law throughout the states, but a wise and 
conservative uniformity. There is danger in 
pressing uniformity to extreme lengths. There 
are diversities of climate, of production, of 
tradition, of heredity, of population, of pur- 
suits among the people of our several com- 
monwealths which should be generally re- 
spected.”” 


Referring to workmen’s compensation in 
England and Germany, ‘‘Surely this country,” 
he said, “ought not to lag behind those 
enlightened nations in righting what is now 
the most monstrous injustice of the age. 
Nevertheless that is likely to happen unless 
there be uniform legislation in many, if not 
all, the states on the subject. For in the 


absence of a general movement for uniform 
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legislation, New Jersey, for instance, would 
hesitate to place her contractors at a disad- 
vantage in competing with New York con- 
tractors.” 


War Claims. “Driftwood or Torrent—A 
Potent Party Factor.” By Henry Edwin 
Tremain. Editorial Review, v. 2, p. 337 
(Apr.). 


‘Power naturally gravitates towards power; 
and the Group that lives and flourishes on 
the pabulum of public appropriations for 
favored parties, strong enough at home to 
compel a representative to espouse its cause 
so that the body of such representative units 
shall silently combine in seeking the mastery 
of the United States Government in all its 
branches, with all the power which this 
implies, becomes more than a personal factor 
in Democratic party politics: and is a national 
element that will bear watching and suppress- 
ing‘ by its political adversaries. Tariff and 
income tax discussions are a foil, and are as 
driftwood on the torrent whose turbulent 
waters are supplied from unceasing reser- 
voirs. 


Waters. ‘Report of Committee Appointed 
to Collect Data Relating to Awards for Water 
and Water-Power Diversion.’’ Journal of the 
New England Water Works Association, v. 
24, p. 1 (Mar.). 


A committee of five well-known consulting 
engineers submits an extended report here 
printed, which includes many pages of im- 
portant tabular data showing, with much full- 
ness of detail, the amount of damages obtained 
for the diversion of water in upwards of two 
hundred cases. A valuable bibliography of 
articles relating to damages paid for the 
diversion of water or water-power is also 
given. Among the conclusions reached in 
the report is the following :— 


“Your committee has considered carefully, 
as instructed by the original vote passed by 
this Association, ‘the practicability of joint 
action with the National Cotton Manufac- 
turers Association, or other organizations of 
mill owners, relating to the formulation of 
standard rules of computing or assessing 
damages for the diversion of water,’ and has 
conferred with officials of various associa- 
tions, and regrets that it must now report 
the impracticability of such action. The 
questions involved are so much a matter of 
law, the outgrowth of centuries of experience, 
and the nature of the problems to be passed 
upon is so diverse, and the interests involved 
are so many and even so antagonistic as to 
make it absolutely hopeless to attempt to 
formulate, or even to outline, any standard 
rules as suggested.” 

At the invitation of this committee, a lead- 
ing Massachusetts attorney prepared the fol- 
lowing paper on the legal aspects of the sub- 
ject :— 
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“The Underlying Principles Governing 
Riparian Water Rights and Diversion Suits.” 
By Charles F. Choate, Jr. Journal of the 
New England Water Works Association, v. 
24, p. 187 (Mar.). 


A model of clear, simple exposition of a 
somewhat intricate subject. On the matter 
of expert testimony by hydraulic engineers 
he says:— 


“The area of the watershed of course must 
be a thing that can be ascertained with a 
great degree of accuracy, and upon which 
two men cannot vary very much; second, the 
yield of the watershed is also something that 
can be ascertained with a very reasonable 
degree of accuracy.... It is in the step 
that follows next that professional men seem 
to differ most, and where the courts have 
varied and seemed to vacillate to the largest 
extent. There often occurs a situation where 
a power is taken which has never been de- 
veloped but which it is obvious to everybod 
possesses advantages for development whic 
are very great and valuable. It is exceed- 
ingly probable that nowhere in the vicinity 
have any similar powers been developed, and 
yet men who are engaged in that kind of busi- 
ness, men who have built and operated mills 
and carried on the mill business, and men 
who have been engaged in your profession, 
know that that undeveloped power has value, 
and great value, as a mill site. The sugges- 
tion was made to me, Is the value which exists 
in that undeveloped power at that particular 
place a subject which is within the province 
of an hydraulic engineer to give expert testi- 
mony upon, and, if it is within his province, 
will the courts permit it? .. . 

“In answer to that suggestion, I should 
submit that the wiser plan for our courts to 
follow, and the wiser course for our engineers 
to advocate, is the admission in evidence of 
carefully worked out estimates of the value 
of a situation, consisting really insignificantly 
of land and very largely of water and of 
power, which their particular training gives 
them an opportunity to know the possibilities 
of the development of and the value of for 
practical use.’ 


Wills. ‘‘The Vesting and Divesting of 
Rights Under a Will in Roman-Dutch Law.” 
By A. J. McGregor. 26 Law Quarterly Re- 
view 126 (Apr.). 


“On the authorities at present under re- 
view—and having regard more especially to 
the decision of the Privy Council in Duffill’s 
case [1903] A. C. 491; 89 L. T. 92—one might 
be disposed to say that, as a matter of form 
and phraseology, the Roman-Dutch law has 
recognized, and still recognizes, the doctrine 
that a person can be divested (wholly or 
partially) of a right which had theretofore 
vested in him. But at what point or epoch 
can the divesting take place?” 


Workmen’s Compensation. See Uniformity 
of Laws. 


Miscellaneous Articles of Interest to the 
Legal Profession 


Aerial Navigation. ‘Over Sea by Air-Ship: 
Surprising Progress of German Plans for 
Transatlantic Service.’””’ By T. R. MacMechen 
and Carl Dienstbach. Century, v. 80, p. 113 
(May). 


“At forty miles an hour, air-ships can cross 
the Atlantic on the trade-wind in less than 
two days. Driven thirty-five miles on the 
twenty-seven-mile wind, they should make 
the trip in fifty hours. If blowing eighteen 
miles in summer, the faster craft should 
come over in fifty-two hours. Even on a 
ten-mile current, the slower air-ship should 
arrive on the western side in two and three- 
quarter days.” 


Alaska. ‘Shall Alaska Become a ‘Morgan- 
heim’ Barony?’ By Benjamin B. Hampton. 
Hampton's, v. 24, p. 631 (May). 

“The whole thing is simple, plain. Who- 
evercontrols its transportation controls Alaska. 
The Guggenheim-Morgan Syndicate, we have 
shown, does control the transportation. It 
controls the coal. It controls the copper.” 

Anarchism. ‘The Anarchists at Home, 
Washington.” By J. W. Gaskine. Inde- 
pendent, v. 68, p. 914 (Apr. 28). 

“The association had troubles after the 
assassination of President McKinley. <A hue 
and cry was raised against them in Tacoma 
and it was proposed to go out and raid the 
colony. Charges were trumped up against 
the paper Discontent, as printing immoral 
articles in favor of free love, and a United 
States marshal was sent out to arrest the 
publishers and bring them to trial before a 
federal court... . 

“The case came into court before Judge 
Handford, who luckily was a man of broad 
intelligence. He stopped the harrangues of 
the lawyers for the defense, who had been 
hired at a considerable cost. He said it was 
not necessary to talksomuch. He had looked 
through the offending paper at his lunch and 
he took it out of his pocket and read the 
article to the jury. And then he requested 
the jury to sign a directed verdict of acquittal, 
which they did.” 

Anthropology. ‘‘The Skulls of Our Immi- 
grants.” By Burton J. Hendrick. McClure’s, 
v. 35, p. 36 (May). 

“An interesting sign of Americanization is 
brought out in the size of the families of both 
Italians and Jews. There is a popular im- 
pression that immigrants have larger families 
than the native-born; and this is true of the 
earlier settlers. Professor Boas finds, how- 
ever, that, in the second generation, the size 
of families is about the same among the immi- 
grants as it is among the native stock—two 
or three children to a family. Whatever 
bearing this fact may have upon individual 
morality and the future of the nation, Pro- 
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fessor Boas clearly shows that race suicide 
also spells race improvement. He finds the 
finest physical types, as a rule, in the smallest 
families.” 


Biography. Ames, James Barr. Editorial. 
26 Law Quarterly Review 109 (Apr.). 


“Only his written work is known to us 
here; it shows great power of minute and 
accurate research combined with the faculty 
—perhaps the most indispensable faculty for 
a teacher—of never letting the main purpose 
become obscure. In unsettled matters he 
was prepared to take a bold line on principle. 
He condemned Doe d. Carter v. Barnard, 
78 R. R. 564, 13 Q B. 945, several years 
before it was disapproved by the Judicial 
Committee in Perry v. Clissold [1907] A. C. 
73. His convincing historical exposition has 
left a deep impression on the legal thought 
of America, and will doubtless gain wider 
appreciation here now that it is made easily 
accessible. No one has thrown so much 
light on the growth of English legal concep- 
tions in the later Middle Ages and the six- 
teenth century.” 

Canals. “English Waterways.” Edin- 
burgh Review, v. 211, no. 432, p. 273 (Apr.). 

“It is now proposed to expend a large sum 
of public money in buying the canals and 
running them to compete with railways. .. . 
If we are to nationalize our whole transport 
system, let it be done in a thorough and 
comprehensive manner and not in the hap- 
hazard fashion in which we allowed railways 
to grow up and canals to be ruined. To take 
canals and leave railways would involve 
much bitter controversy.” 

Foreign Relations. ‘‘Mr. Knox’s Scheme 
Bears the Germs of a World-Revolution.” 
By Dr. E. J. Dillon. Contemporary Review, 
v. 97, p. 502 (Apr.). 

“As the fox that lost his tail convinced his 
comrades that the tailless state was a higher 
Stage of perfection, and persuaded them to 
imitate him, the Government of the United 
States is striving to extend the stretch of 
territory on our planet from which the rifles 
and heavy guns of the military Powers shall 
be ever excluded. The entire continent of 
America, the islands of Cuba and the Philip- 
= are already taboo. Manchuria and 

hina are marked to follow. . . . 

“Whatever immediate objects may have 
been floating in the minds of Meson. Taft and 
Knox when they agreed to put forward their 
gigantic scheme for neutralizing Manchuria, 
they have inaugurated a policy which seems 
destined to revolutionize the world.” 


Germany. “The Economic Position of Ger- 
many.” By Edgar Crammond. Quarterly 


Review, v. 212, no. 423, p. 480 (Apr.). 

“Germany is rapidly accomplishing the 
are set out in the preamble of her na 
ill of 1900, and it has not weakeded her mili- 
tary position nor has it crippled her national 
finances. . . . 
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“The taxable resources of the United King- 
dom are greater than those of Germany, and 
our taxes at similar rates are more productive. 
Germany has tapped, if she has not already 
practi exhausted, certain sources of taxa- 
tion which this country has not yet ventured 
to touch. On the other hand, Germany has 
not yet pressed so far certain of the principal 
taxes on which we largely depend, namely, 
the death duties and the income tax. But 
we have to reckon with another factor, and 
that is the greater thirft and self-sacrifice of 
the German people.”’ 


Journalism. ‘‘The Case for the Newspapers.’’ 
By William Peter Hamilton, editor of the 
Wall Street Journal. Atlantic Monthly, v. 105, 
p. 646 (May). 

“So far as the cases of unfair practice in- 
stanced in a previous Atlantic article by 
Professor Ross (see Green Bag 242) are con- 
cerned, any newspaper man of experience 
could oblige him with further material of the 
same character. What that writer entirely 
fails to prove is his main contention, that the 
public does not get the news. No newspaper 
can afford to ignore news which contempo- 
faries print, and any practical man knows 
how difficult it would be to organize an effec- 
tive conspiracy of silence. The public is 
protected in the best possible way by the 
most rigorous competition.”’ 


Mexico. ‘Industrial Mexico.’”’ By Other- 
nan Stevens. Cosmopolitan, v. 48, p. 731 


(May). 

‘‘The man without money could not possibly 
be in a worse place than Mexico. The man 
with money could not possibly be in a better 
place. Here are the riches of the earth for 
exploitation, with every encouragement given 
to the man with money and energy. And 
not only encouragement but protection.” 

Political Corruption. ‘‘The Beast and the 
Jungle.”” By Judge Ben B. Lindsey. Every- 
body’s, v. 72, p. 632 (May). 

The concluding instalment of Judge Lind- 
sey’s sensational articles. Many of his charges 
of political corruption could no doubt be 
proved, but the articles leave an impression 
of reckless and irresponsible vilification of 
corporations and political leaders, and have 
too strong a Populistic flavor. 

Railways. ‘Probing the Pullman Company.” 
By Lynn Haines. American Magazine, v. 70, 
p. 114 (May). 

The writer charges the Pullman company 
with monopoly, but does not adduce facts 
showing any improper suppression of compe- 
tition; he also claims that there has been 
nearly five hundred per cent profit on the 
original investment, ignoring what seems 
obvious, that the real invested capital is 
mueh more than $100,000. 

Scotland Yard. ‘‘The Lighter Side of My 
Official Life, VII.”” By Sir Robert Anderson, 
K.C.B. Blackwood’s, v. 187, p. 508 (Apr.). 
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A highly entertaining series of reminis- 
cences by the former head of Scotland Yard. 
Incidentally, some attention is paid to the 
careers of Powell and ‘‘Shrimps,”’ the Channel 
boat thieves. Professional criminals of this 
ee 2 says the writer, never turn over a new 
eaf :— 

“During their spells of liberty they live in 
comfort, under the protection of the laws they 
systematically violate; and if and when they 
are convicted of crime, they receive a sentence 
of a few years’ duration, and are then let loose 
upon society. How long will the public 
tolerate this scandalous and stupid system?” 


Sugar Trust. ‘The Secret of the Sugar 
Trust’s Power.’”” By Judson C. Welliver. 
Hampton's, v. 24, p. 717 (May). 


“For twenty-six years one cryptic little 
phrase has been regularly written and re- 
written into tariff acts as the real protection 
of sugar monopoly. The little phrase is this: 
‘Not above No. 16 Dutch Standard in 
ae... 

““*Dutch standard’ is the sacred white ox 
of the industry. No lawmaker may dare the 
feeblest zelp to scare the precious bovine off 
the tariff statutes. It is for the Trust the 
essential part of the sugar schedule, for 
everybody else it is an insoluble riddle.” 


Taft’s Administration. ‘‘American Affairs.” 
By A. Maurice Low. National Review, v. 55, 
p. 286 (Apr.). 


“President Taft has been in office a year, 
and perhaps he regrets that his devotion to 
the public service caused him to set aside his 
ambition and decline the place on the Supreme 
bench offered him by Mr. Roosevelt. On the 
bench his duties and his associates would 
have been congenial, his reputation as a jurist 
would have widened, he would have been 
freed from the anxieties, the annoyances and 


the criticisms that fret the soul of a sensitive 
man whose ideals are high and who is trying 
to do his duty according to the dictates of his 
conscience. There is pe no more heart- 
breaking place than the Presidency; there is 

thaps no man less to be envied than the 

resident. .. . 

“There are grave dissensions in the party, 
there is an outcry against the high cost of 
living, there is that general discontent and 
restlessness to which reference has already 
been made. There isa feeling among Republi- 
cans that they are about to experience a 
reverse, and they look forward with appre- 
hension to the election for the House next 
November. Republican newspapers tell the 
President that he must be held responsible.” 

Tariff. ‘‘A Battle Royal in Wool.” ‘An 
Answer to ‘Schedule K,’”’ by William Whit- 
man; “A Defense,’”’ by Richard Washburn 
Child; ‘In Further Rebuttal of William 
Whitman,” by Edward Moir. Everybody's, 
v. 22, p. 656a (May). 

Mr. Whitman here meets and effectively 
disposes of critics who have sought to prove 
that the wool schedule of the tariff act is 
iniquitous. He says:— 

“T donot hold Schedule K as perfect, but 
I do not believe that it gives the worsted 
manufacturer any important advantage over 
the carded woolen manufacturer, even sup- 
posing that the interests of the two classes 
could be differentiated. Modern improve- 
ments in combing machinery, of which my 
critics seem totally unaware, have made avail- 
able to the worsted mills a wide range of 
wools that were once regarded as fit only for 
carded woolen purposes. This process is 
certain to continue, and any change in the 
form of the duty on raw wool would effect 
almost alike the worsted and the carded 
woolen manufacturer.” 





An Amusing Story 


« AN amusing story is told of Mr. Sergeant Hill, who was not only the most ec- 

centric, but also one of the most learned of the English lawyers of his 
time,” says Francis S. Wellman in his ‘‘Day in Court.’’ ‘He had the habit of be- 
coming so absorbed in his profession that it rendered him perfectly insensible to 
all objects around him. He was engaged to an English heiress, and on the morn- 
ing appointed for the wedding went down to his chambers as usual, but becoming 
immersed in business forgot entirely the engagement that he had for that morn- 
ing. The bride waited for him so long that a messenger was dispatched to his 
chambers. He obeyed the summons, and having been married returned to his 
work. At about dinner time, his clerk, suspecting that the Sergeant had entirely 
forgotten the proceedings of the morning, ventured to recall them to his recollec- 


tion, and sent him home to his dinner!’’ 





Reviews 


WELLMAN’S “DAY IN COURT.” 


Day in Court; or, The Subtle Arts of Great 
Advocates. By Francis L. Wellman. Macmillan 
Company, New York. Pp. 257. ($2 net.) 

THE law is the most interesting and 

humane of all studies, and the lawyer 
who fully rose to the opportunities of his 
calling would be the most humane and many- 
sided of men. Like the author’s earlier book, 
“The Art of Cross-Examination,’’ Mr. Well- 
man’s ‘‘Day of Court” is a brilliant example 
of the humanizing influences of the law. The 
profession in America holds no more fasci- 
nating and well-read raconteur than he. He 
not only entertains, but informs, illuminating 
every subject with an extraordinary wealth of 
anecdote and illustration. The result is that 
laymen must gain quite as much pleasure and 
profit as lawyers from his pages. Truly, as 
he quotes Sir Henry Finch as saying, ‘Sparks 
of all sciences in the world are taken up in 
the ashes of the law.’’ Would that there 
were more legal writers to make one feel the 
force of that aphorism. 

The book will be found unusually readable, 
sensible and entertaining. Considered, how- 
ever, from a utilitarian standpoint, it will 
enable young men, by a process of seilf-ex- 
amination, to determine whether they possess 
the qualifications, physical, mental and edu- 
cational, which are required for the making 
of a successful trial lawyer, for the opening 
chapters are devoted to this subject. It will 
enable them to weigh carefully the opportuni- 
ties and rewards of the trial lawyer, in the 
light of the broad experience of one of the 
keenest-witted practitioners at the New York 
bar. It will also give the lay reader that 
insight into the actual work of the Courts 
and methods of the profession which cannot 
fail to have wholesome results. Further- 
more, it will provide the trial lawyer with 
most helpful, sound advice as to the best 
way to prepare a case, to select the jury, to 
examine and cross-examine witnesses, and 
to sum up the evidence. The striking thing 
about the book is the skill with which these 
purposes are all carried out, and the breadth 
of its appeal. 

Such a book cannot fail to benefit the 
administration of the law, by awaking inter- 
est in the importance of skilful specialization 


of Books 


in the arts of advocacy. The author shows 
how there has been an approach to the Eng- 
lish system of barristers and solicitors in 
New York. His observations on methods of 
English practice have been criticized as in 
some respects incorrect, but what he says 
about meritorious features of the English 
system will antagonize no one. He tells 
how, in New York, twenty-five or more advo- 
cates assign junior partners to most of the 
work of preparation for the trial. There 
can scarcely be any more effective way to 
improve the administration of justice in this 
country than by inculcating a high standard 
of advocacy which few can hope to attain, 
and thus helping to advance that subdivision 
of labor in the legal profession which is essen- 
tial to the highest interests of both the lawyer 
and the community. 


ECONOMIC HISTORY ILLUSTRATED 


Selections from the Economic History of the 
United States, 1765-1860; with Introductory 
Essays. By Guy Stevens Callender, Professor of 
Political Economy in the Sheffield Scientific 
School, Yale University. Ginn & Co., Boston, 
New York, Chicago and London. Pp. xviii, 819. 
($2.75.) 

HIS is a compilation of readings designed 

to accompany and illustrate a text- 
book or course of lectures on economic his- 
tory. The compiler is of the opinion that 
knowledge of political and social history 
affords a valuable foundation for comprehen- 
sion of economic facts. The scope of the 
collection is therefore broad, so broad that it 
will be prized not only by students of eco- 
nomics but by those interested in that 
political and social evolution which accom- 
panies if it does not underly economic evolu- 
tion. Material is brought together which will 
suggest an answer to Professor Callender’s 
own question, “‘Why has the Anglo-Saxon 
developed a different character in the United 
States than in other new countries, like 
Canada and Australia?” The work does not 
purport to be a source book of economic his- 
tory. But it comes near to realizing that end. 

The selections are taken from the writings 
of travelers and contemporary observers of 
historians, and of standard authorities. What 
is sought is to give the impression of writers 
who were on the spot, rather than the point 
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of view of the modern historian, but interpre- 
tations by living writers of past events have 
not been excluded. The book is, however, 
to be considered as treating of economic his- 
tory rather than of the economic conditions 
of the present day. The editor has himself 
furnished little of the text. His short intro- 
ductions to the chapters, however, are dis- 
tinctly worth while. 

The chapter titles are as follows: (1) “* The 
United States in the Economic History of the 
World”’; (2) “Colonial Economy’”’; (3) ‘‘Colo- 
nial Policy’; (4) ‘‘Economic Aspects of the 
Revolution”; (5) “Economic Situation and 
the New Government’’; (6) ‘‘Foreign Influ- 
ences”; (7) ‘“‘Rise of Internal Commerce’’; 
(8) “Transportation”; (9) “Rise of Manu- 
factures’’; (10) “‘Representative Views of the 
Protective Tariff’; (11) ‘‘Currency”; (12) 
“Settlement of the West”; (13) ‘‘The Public 
Land Policy”; (14) “The Organization of 
Labor and Capital’; (15) ‘‘The Economics of 
Slavery.” 





CONANT’S MODERN BANKS OF ISSUE 


A History of Modern Banks of Issue; with an 
Account of the Economic Crises of the Nineteenth 
Century and the crisis of 1907. By Charles A. 
Conant. 4th ed. G. P. Putnam’s Sons, New 
York and London. Pp. 721+bibliography and 
index 30. ($3.50.) 

HIS treatise, the first edition of which 

appeared in 1896, is the best and almost 
the only work in English which treats fully 
of the history of modern banking in all parts 
of the world. The book is a compact volume 
which contains an enormous amount of well- 
sifted information invaluable to students of 
banking and currency problems. 

In this new edition, Mr. Conant did well 
to omit three chapters on banking theory, 
owing to the fact that he had presented his 
views more fully in his two volumes on ‘“‘The 
Principles of Money and Banking,” published 
in 1905. He thus saved fifty pages, adding 
in place of them one hundred and fifty pages 
of new matter. There is a new chapter on 
banking in Japan, one on exchange in the 
Orient, one on the events of 1907-8, and a 
helpful though incidental passage about the 
Vreeland—Aldrich Emergency Currency biil. 
Since the appearance of the original edition, 
the gold standard has been successively 
adopted in the United States, Russia, Austria- 
Hungary, Japan and Mexico. In all respects 
the work has been brought down to date, and 
several phases of banking development have 


received more special attention, such as the 
growth of the discount policy, the division 
of profits between the bank and the state, 
and revision of charters so as to deprive share- 
holders of a portion of the privileges and 
profits which they previously enjoyed. 





HOLDSWORTH’S ENGLISH LAW 


A History of English Law. By W. S. Holds- 
worth, M.A., D.C.L., Fellow and Lecturer in Lawin 
St. John’s College, Oxford. Little, Brown & Co., 
Boston. V. 1, xl, 421, appendix and index 38; 
v. 2, xxvii, 507, appendix and index 64; v. 3, pp. 
xxxiv, 495, appendix and index 34. ($4 per vol- 
ume.) 

“THESE well printed volumes deal with the 

history of English law up to the reign 
of Henry VII (1485). The author discovered 
on the completion of the first volume that 
more than two would be necessary to cover 
the field. The work is not yet complete. 
A fourth will be necessary to bring the treatise 
down to the present time, and in that we 
may reasonably look for an account of the 
expansion of the common law brought down 
to the twentieth century. 

Dr. Holdsworth has not devoted much of 
his labor to the investigation of original 
sources, but his work is distinctly valuable 
as a summing up and impartial review of the 
widelyscattered contributionsof other scholars. 
Pollock and Maitland’s history forms the 
basis of the work, and he freely acknowledges 
his indebtedness to it. As a history of 
English law up to Edward I, the period with 
which Pollock and Maitland’s work closes, it 
is apparent that his history offers scant 
improvement on their invaluable researches. 
Apart from this objection, which may or 
may not be serious, it does assemble in a 
single work materials never before brought 
together, and will be prized for its compre- 
hensive and luminous account of the growth 
of institutions which will always excite the 
profound interest of all Anglo-Saxon peoples. 
The style, though it misses something of 
dramatic vividness, is suited to the compre- 
hension of the lay reader, but the work will 
primarily serve the needs of the profound 
student. 

The first volume is devoted to the history 
of the courts and of the jurisdiction exer- 
cised by them at various periods. The second 
volume covers ‘‘Anglo-Saxon Antiquities, and 
the Medieval Common Law,” the latter topic 
being also treated in the third volume, and 
being subdivided into two parts, (1) ‘‘Sources 
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and General Development,” and (2) ‘‘The 
Rules of Law.” 

The work can be considerably improved in 
a subsequent edition. Some condensation 
could perhaps be effected by transferring the 
treatment of judicial organization during 
each period to the history of that period. The 
results of some modern German researches 
might advantageously be embodied in the 
text. Furthermore, certain errors evidently 
due to haste can be corrected. For example, 
these errors have been pointed out: “Shard” 
for Shaedelowe, ‘“‘Candish’’ for Cavendish, 
“Trewitt” or ““Trewith” for Trewithosa, and 
“Hervey J.”’ for Harvey le Stanton. But the 
scholarly accuracy of the work in general is 
commended. 

If the worthiest aim of the historical scholar 
is to unlock the mysteries of the past with the 
key of scientific analysis, this work may not 
be quite up to the standard set by the late 
Professor Maitland and the late Dean Ames, 
not to mention several contemporary American 
scholars. But it is learned, thorough, and 
judicious, and will doubtless remain for many 
years the best treatment, in a single work, 
of the history of English legal institutions. 
As a book of reference it must prove useful, 
the material being rendered accessible by 
full tables of contents and indices. 


DRAWING OF WILLS 


Drawing Wills and Settlement of Estates in 
Pennsylvania. By John Marshall Gest, of the 
Philadelphia bar. T. and J. W. Johnson Company, 
Philadelphia. Pp. xx, 152, with index and tables 
of cases and statutes. ($2.) 

HETHER or not the legal profession 
“is an occupation which dries the 
blood,” as our author suggests, certain it is 
that the reader of this work—unless lost to 
all sense of the humorous—will often be com- 
pelled to dry his eyes. Every chapter evi- 
dences that in the author’s veins there surges 
the rich red blood which intensifies the joy 
of living—and his spirit is infectious. Now 
and again, sparkling wit enlivens the dry 
pages of our law reports; but rare indeed is it 
to find a valuable treatise on any part of the 
law bedecked with gems of trenchant humor. 
Yet Gest has succeeded in enriching even so 
melancholy a theme as the drawing of wills 
and settlement of estates with brilliant witti- 
cisms and humor. 

The author, the sole candidate of the Law 
Association of Philadelphia for an approach- 
ing vacancy upon the local bench, has brought 
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to bear upon his subject the experience of a 
large and active practice in the Surrogate’s 
Courts of Pennsylvania, there known as the 
Orphans’ Courts, coupled with a command of 
literature possessed by few not occupying a 
chair of belles lettres or having the benefits 
of a year’s sojourn in the heart of Africa with 
the ‘‘Pig-skin Library.” The results of the 
author’s research are published with but 
little change from the form in which they 
were delivered as lectures to the students of 
the law department of the University of 
Pennsylvania. While embellished with ex- 
tensive citations of authority, there is scarcely 
a page which is not illumined by some quota- 
tion or citation of apt but quaint out-of-the- 
way information and lore. 

The book is divided into two parts: the 
first fifty pages discuss from an intensely prac- 
tical standpoint the difficult problem of 
drawing wills, and the remainder of the work 
relates to the settlement of the estates of the 
dead. It is replete with suggestion and 
authority, which, while of particular value 
to the Pennsylvania lawyer, sets forth those 
immutable principles which are the basis of 
our common Anglo-Saxon Jurisprudence. It 
does not attempt to be a complete scientific 
text-book or monograph upon the subject of 
which it treats, but is a series of readable 
and entertaining lectures which few lawyers, 
having commenced, will lay down until the 
last page is turned. The book will prove 
stimulating to any lawyer, filled as it is with 
suggestive points of practice, and no member 
of the profession in active practice will read it 
without marking many parts for future refer- 
ence. 

The lighter side of the author's style will 
be apparent from the following quotation 
in re the revered Bentham :— 

It was on a Wednesday, the seventh day of 
November, in the vear of our Lord one thousand 
nine hundred and six, and at three o’clock in the 
afternoon, Greenwich time (I like to be exact in 
matters of absolutely no importance) that I saw 
Jeremy Bentham in London. It is generally 
supposed he was dead and buried years ago, but 
that is a mistake. He died to be sure; that was 
not merely his right, but even his duty, but he 
left his body to be dissected, which it seems was 
accounted his privilege, and this having been 
done, the undissectible parts of his mortal frame, 
clothed in his philosopher’s garb, were given a 
snug and quiet resting place in a wooden cupboard 
in the Anatomical Museum of University College. 
There he still sits, and sits still, dressed in a black 
coat, white shirt and stockings, drab waistcoat 
and small clothes. His mummied head is on the 
floor between his beslippered feet, and the wax 
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counterfeit of his face, decorated with a broad 
brimmed and high crowned felt hat, wears a life- 
like and benignant expression with the inscrutable 
and complacent semi-smile of a modern Buddha. 
And as I gazed, my strained ears could almost 
hear the echo of the mystic words Chrestomathia, 
Confrontation, Prophylactic, Panopticon. 


And throughout this readable little book, 
as here, the reader will gather bits of quaint 
and entertaining information. On the shelves 
of public libraries it should prove popular 
with laymen and would do much to impress 
upon those ignorant of law, the dangers 
which beset them in attempting to draw 
their own wills. 





MASTERS AND AUDITORS IN MASSA- 
CHUSETTS PRACTICE 

Notes on Massachusetts Practice with Reference 
to Proceedings before Masters and Auditors and 
their Reports. By Frank Paul, of the Suffolk 
County Bar. Little, Brown & Co., Boston. Pp. 
xxvi, 183 + index 48. ($3 net.) he 
‘THE growing importance of the practice 

before masters and auditors is readily 
apparent by a mere glance at the citation of 
authorities in Massachusetts on this subject. 
It is safe to say that seventy-five per cent 
of the law concerning masters, auditors and 
their reports is in the cases decided since 
1899. The value of a reliable text-book 
dealing with this practice is obvious. Mr. 
Paul has produced a good book. Clear, suc- 
cinct, and direct, he presents the law in a 
form that is easily accessible. The discussion 
is intelligent, and when the law is not per- 
fectly clear or well settled the author is at 
some pains to present his own views. 

The work is more than a mere digest or 
index of decisions. Rules of court, decisions, 
and the unwritten practice are carefully and 
skilfully brought together for the first time 
so as to be readily available. The arrange- 
ment of the book is excellent, while a full and 
practical index puts its complete contents at 
the service of its readers. 

The only fault of the book is a tendency 
to repeat the same principle under different 
headings, but even. this has its advantages 
for a busy practitioner who consults the 
work hurriedly to lay his hands on a point of 
immediate importance to him. 

So good a book should be kept up to date 
by including the new decisions of the court 
as they appear. Since its publication, in the 
last Massachusetts Report (204) already two 
decisions of some value have settled some 
points of practice which were still doubtful— 


Fisher v. Doe and Jaquith v. Morrill. It is 
to be hoped that when a new edition of the 
work is contemplated its scope may be en- 
larged to include such kindred subjects as 
the Practice before Commissioners to Prove 
Exceptions, Assessors, Arbitrators, etc., which 
in Massachusetts are as yet not treated by any 
text-book. 





ARCHER ON LAW OFFICE AND COURT 
PROCEDURE 

Law Office and Court Procedure. By Gleason L. 
Archer, LL.B., Dean of the Suffolk School of Law. 
Little, Brown & Company, Boston Pp. xxxv 
291 + appendix 20 and index 16. ($3 net.) 
LAW schools have so largely supplanted 

office apprenticeship asa means of pre- 
paration for entrance to legal practice, that the 
young lawyer starting upon his profession is 
handicapped by a lack of technical knowledge 
regarding the proper conduct of a lawsuit. 
For such young men this volume is primarily 
designed. It is also intended to be of assist- 
ance to older lawyers whose practice has been 
mainly advisory. To all such the book pre- 
sents a clear, easily read narrative of the 
usual events in the conduct of a case, and a 
collection of numerous illustrations of the 
way in which the client should be advised, 
what court should be chosen, what process 
should be selected, how the writ and declara- 
tion should be drawn, and how witnesses 
should be examined. A good tone is main- 
tained throughout, and the’ style of the book 
is simple and free from any attempt at a 
display of learning. Moreover, the treatment 
is intensely interesting; the book is almost as 
absorbing as a novel. It will prove highly 
useful notwithstanding its rudimentary char- 
acter. 

The author, a law teacher of experience evi- 
dently well versed in practice, has sought to 
show how a lawsuit is handled in a typical 
common law jurisdiction. He has Massachu- 
setts chiefly in mind, though an effort is made 
to make the volume more than merely local 
in scope. There are some references to code 
provisions in other states. The volume will 
be most useful as an elementary handbook 
of Massachusetts practice. Judiciously used, 
it will prove helpful in other jurisdictions, 
though hardly in the same degree. 

The many illustrative examples of direct 
and cross-examination will be found highly 
suggestive by the lawyer ambitious to master 
these difficult arts of the advocate. 
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AMERICAN ELECTRICAL CASES 


American Electrical Cases; being a collection of 
all the important cases (excepting patent cases) 
decided in the state and federal courts of the 
United States from 1873, on subiects relating to 
the telegraph, the telephone, electric light and 
power, electrical railway, and all other practical 
uses of electricity; with annotations. Edited by 
Austin B. Griffin, of the Albany bar  V. ix (1904- 
1908). Matthew Bender& Company, Albany. 
Pp. viii, 1140 + index 47. ($6.) 

THE ninth volume of American Electrical 

Cases contains the reports of two or 
three hundred cases decided since 1904 in 
both state and federal courts. By far the 
greater proportion deal with the law of 
negligence and have grown out of suits brought 
for injuries to employees or other persons. 
Other subjects represented in the collection 
embrace contracts, eminent domain, muni- 
cipal ordinances, restraint of trade, taxation, 
evidence, pleadings, etc. The footnotes digest 
important doctrines in easily read type, and 
usefully supplement the headnotes in extract- 
ing the meat of the decisions. Much matter 
of great importance is embraced in the anno- 
tations. Cross-references to cases and notes 
in other volumes of the series are introduced. 
There is a serviceable index which is really a 
collection of the leading rules laid down in 
the cases. 


EWELL’S MEDICAL JURISPRUDENCE. 


A Manual of Medical Jurisprudence, for the Use 
of Students at Law and of Medicine. By Marshall 
D. Ewell, M.D., LL.D. 2d ed. Little, Brown & 
Co., Boston. Pp. 407 (index). ($2.50 net.) 

HIS is the second edition of a work by 
the lecturer on medical jurisprudence 

in the university of Michigan and former 
president and dean of the Kent College of 
Law, Chicago. Dr. Ewell states in a preface 
that the changes in the text have been rela- 
tively few, those having been made which 
were deemed ‘“‘necessary to conform to the 
present state of the science.’’ The book re- 
Mains, in fact, an old treatise corrected rather 
than fully brought down to date. The chapter 
on insanity, from a medical point of view, 
has not been brought up to the times. The 
latest editions of works named in the bibli- 
ography are not mentioned. From the 
lawyer’s point of view, moreover, there are 
several subjects, such as legal responsibility 
for crime, and the punishment of the criminal 
insane, which might have received more 
attention. 

The book retains its usefulness, however, 
as a short, inexpensive treatise well suited 
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as a basis for the instruction of students of 
medicine and law in a subject on which few 
works exist which are not executed on a 
larger and costlier scale. The author is a 
well-equipped specialist. The usual topics 
are briefly treated: evidence, experts, com- 
pensation, signs, modes and causes of death, 
personal identity, abortion, infanticide, rape, 
legitimacy, life insurance, feigned diseases, 
malpractice, toxicology, insanity, etc. 


BOOKS RECEIVED 


ECEIPT of the following books, which will 
be reviewed later, is acknowledged :— 


The Old Order Changeth: A View of American 
Democracy. By William Allen White. Macmillan 
Company, New York. Pp. 254+ appendix 12. 
($1.25 net.) 

Marriage and Divorce, 1867-1906: Special 
Reports of the Department of Commerce and 
len, Bureau of the Census, S.N.D. North, 
Director. Part I—Summary, Laws, Foreign 
Statistics. Pp. xii, 520 + index 15. Part II— 
General Tables. Pp. vii, 825 + explanatory notes 
and index 15. 

Modern Jury Trials and Advocates: Containing 
Condensed Cases, with Sketches and Speeches 
of American Advocates; The Art of Winning Cases 
and Manner of Counsel Described, with Notes and 
Rules of Practice. By Judge Joseph W. Donovan. 
Fourth revised edition, enlarged. Banks Law 
Publishing Co., New York. Pp. xxi, 719. ($4.50.) 

Municipal Franchises; A Description of the 
Terms and Conditions upon which Private Corpora- 
tions enjoy Special Privileges in the Streets of 
American Cities. By Delos F. Wilcox, Ph.D., 
Chief of the Bureau of Franchises of the Public 
Service Commission for the First District of New 
York. (In two volumes.) V. I, Introductory, Pipe 
and Wire Franchises. Gervaise Press, Rochester; 
Engineering News Book Department, New York, 
sales agents. Pp. xix, 662-4 bibliography and 
index 48. ($5.) 


NOTES 


James L. Tryon, secretary of the American 
Peace Society, of Boston, has issued a second 
edition of his leaflet describing ‘‘The Interparlia- 
mentary Union and its Work,’”’ which will be 
found interesting by those who are following 
the various phases of the movement for inter- 
national arbitration. 

The “Notable Scottish Trial Series’? (William 
Hodge & Co., London), issued in nine volumes, 
contains the record of interesting causes celebres. 
Special interest attaches to ‘“The Douglas Cause,”’ 
‘The Trial of Deacon Brodie,’’ ‘‘The Appin Murder” 
and “The Trial of Captain Porteous.” 

The brief proposed by William L. McDonald of 
49 Wall street, New York City, attorney for the 
appellant in the case of Cosmides v. People, on trial 
in the New York Court of Appeals, is a noteworthy 
document. The case is a somewhat remarkable 
one of mistaken identity, and a learned and 
vigorous argument on the important constitutional 
questions involved is submitted to the court. 




















Latest Important Cases 


Admiralty. Federal Jurisdiction of Crimes— 
Territory of Hawaii Not Within Clause Pro- 
tecting the Jurisdiction of Territories of the 
American Union. U. &. 


Where a murder had been committed on 
board an American vessel lying in the harbor 
of Honolulu, and a statute of the United 
States (§ 5339, Rev. Stat., U. S. Comp. Stat. 
1901, p. 3627) gave the federal courts juris- 
diction over offenses committed in a haven 
or bay ‘“‘out of the jurisdiction of any par- 
ticular state,” it was held by the United States 
Supreme Court, in Wynne v. U. S., decided 
April 4, that while ‘‘state’’ had been con- 
strued as including territories of the American 
Union (Talbott v. Silver Bow County, 139 U. S. 
438, 35 L. ed. 210, 11 Sup. Ct. Rep. 594) it 
did not include territories outside the United 
States, and consequently the federal courts 
had jurisdiction of offenses committed in the 
harbor of a port of Hawaii. Mr. Justice 
Lurton wrote the opinion. 


Contracts. Construction of Proviso in Build- 
ing Contract Allowing Termination for Unrea- 
sonable Delay—A Strike of Labor Unions to 
Cause Such Delay and Injure the Contractor an 
Unlawful Combination. Mass. 


An injunction was granted by the Supreme 
Judicial Court of Massachusetts May 13, in 
the proceedings growing out of the bill in 
equity brought by L. P. Soule & Son Co. 
against the Fargo Real Estate Trust, certain 
labor unions, and an architect. The com- 
plainant held a contract for the erection of a 
wool warehouse in Boston, and because he 
employed non-union labor, certain of the 
defendants refused to work, in consequence of 
which the owners of the building, the chief 
defendants, gave notice of their intention to 
terminate the contract by securing a certifi- 
cate from the architect showing unreason- 
able delay, by means of a proviso which it 
contained. 

The Court (Rugg, J.) said in part: ‘‘The 
plaintiff had in all material respects con- 
formed to the terms of its contract and was 
prosecuting the work with reasonable dili- 
gence, and the grounds stated in the certificate 
signed by the architect and owners were 
pretexts and not the real motive actuating 


him. The owners have no preference be- 
tween union and non-union labor, but they 
are extremely anxious to have the building 
completed at an early date.” 

The Court found that the calling of the strike 
of the defendant labor unions was unjustifi- 
able and constituted an unlawful combina- 
tion to injure the complainant; that the 
certificate of the architect was not warranted 
by the facts, and that being given solely by 
reason of the strike was not given in good 
faith, and afforded no justification for notice 
of owners to terminate the employment of 
the complainant; that the certificate of the 
architect, because of the illegal combination, is 
void. 


See Public Policy. 
Conspiracy. See Contracts. 


Eminent Domain. Measure of Damages— 
Right of Owner of an Estate to Pool His Inter- 
ests with Those of Owner of an Easement and 
Recover for Full Value of the Estate as ij 
Unencumbered, Denied—Fourteenth Amend- 
ment. U. &. 


Where the owner of land in fee granted 
an easement of way, light and air to a corpora- 
tion, and mortgaged the land to a savings 
bank subject to an easement, and the city 
afterward took by eminent domain the land 
for a public street, it was held by the United 
States Supreme Court, in Boston Chamber of 
Commerce v. Boston, decided April 4, that the 
jury had the right to consider the improba- 
bility of the easement being released, and to 
consider the actual damage to the market 
value of the servient estate, and conse- 
quently the three parties owning the inter- 
ests in the land were not entitled to pool 
their interests and recover damages assessed 
as if the land was the sole property of one 
donor, nor were they denied the protection 
of the Fourteenth Amendment because the 
city had caused the land to be valued as an 
encumbered property instead of an unencum- 
bered property, and had inquired What has 
the owner lost, not What has the taker gained. 
The opinion of the Court was delivered by 
Mr. Justice Holmes. 


Full Faith and Credit Clause. 
riage and Divorce. 


See Mar- 





Latest Important Cases 


Interstate Commerce. Business of Corre- 
spondence Schools Interstate Commerce. U. S. 

The United States Supreme Court held the 
business of correspondence schools, involving 
the solicitation of students in other states by 
local agents, who are also to collect tuition 
fees, the systematic intercourse between the 
corporation and its scholars and agents, and 
the transportation of books and papers, to 
be interstate commerce within the meaning 
of the Constitution, in International Text- 
Book Co. v. Pigg, decided April4. The Court 
(Harlan, J.) said:— 

“Referring to the constitutional power of 
Congress to regulate commerce among the 
States and with foreign countries, this court 
said in the Pensacola case just cited (96 U. S. 
1) that ‘it is not only the right but the duty 
of Congress to see to it that intercourse among 
the states and the transmission of intelligence 
are not obstructed or unnecessarily incum- 
bered by state legislation.’ This principle 
has never been modified by any subsequent 
decision of this court.” 


See Police Power. 
Labor Unions. See Contracts. 


Marriage and Divorce. Full Faith and 
Credit Clause—Decree of Divorce Obtained in 
State of Matrimonial Domicile a Bar to Action 
for Maintenance Brought Outside the State. 

D. C. 


Where the appellant had secured a decree 
of divorce from his wife in the state of Vir- 
ginia on the ground of desertion, Virginia 
being the matrimonial domicile of both parties, 
and the divorced wife, taking up her residence 
in the District of Columbia, filed a bill against 
the husband for maintenance in the Supreme 
Court of the District of Columbia, the Court 
of Appeals of the District of Columbia held, 
in Thompson v. Thompson, decided April 5 
(Washington Law Reporter, May 6), that 
a decree of divorce legally obtained is entitled 
to the protection of the full faith and credit 
clause, and is a bar to actions for maintenance 
brought outside the state. 

The Court (Van Orsdel, J.) examined the 
cases of Atherton v. Atherton, 181 U. S. 155, 
and Haddock v. Haddock, 201 U. S. 562, and 
declared that the facts of the case at bar 
brought it within the rule of the former of 
those two decisions rather than the latter, 
the facts of the Haddock case being ‘‘the exact 
antithesis” of those in the case at bar. The 
Court said :— 


Labor Laws. 
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“The question of whose conduct it was that 
led to the abandonment of the husband and 
the matrimonial domicile by the wife becomes 
immaterial, since in the Atherton case, as we 
have observed, the Court refused to permit 
that question to be inquired into in New York 
for the purpose of impeaching the Kentucky 
decree. The Kentucky decree having been 
secured in the state of the matrimonial 
domicile at the time of the separation upon 
the ground of desertion by the wife, it fore- 
closed all inquiry in New York as to the 
offending party. So here, the Virginia decree 
having been awarded upon evidence to the 
satisfaction of the courts of the state that 
the wife wrongfully deserted the husband, 
full faith and credit would not be accorded 
by permitting an inquiry into the same ques- 
tion in this District for the purpose of im- 
peaching the foreign decree. We must treat 
this question as foreclosed by the Virginia 
decree.” 


Negroes. An Octoroon not a Negro—Louisi- 
ana Concubinage Law Construed. La. 


The Supreme Court of Louisiana rendered a 
decision in April construing the meaning of 
the word ‘‘negro,’”’ in the concubinage laws 
of the state directed toward the separa- 
tion of the races. The Court sustained the 
decision of Judge Chrétien in Matter of 
Josephine Lightell, in denying that the Act 
87, 1908, could be extended to include an 
octoroon or any other person having one- 
half or more of Caucasian blood. The Court 
(Provosty, J.) said in effect that if the legis- 
lature intended that an octoroon was a negro 
it should have said so, and that in the 
absence of such a definition in the statute, a 
person seven-eights white is not affected by 
its provisions. 

There was a dissenting opinion, however, 
holding the word ‘‘Negro”’ to prove the same 
significance as ‘‘colored,’’ as a term appli- 
cable to all persons of African descent, mixed 
or unmixed. 


Penal Law. Eighth Amendment—Philip- 
pine Bill of Rights—Cruel and Unusual Pun- 
ishments. U.S. 


In the case of Paul Weems, decided May 2, 
the United States Supreme Court construed 
the Eighth Amendment to the Constitution, 
providing that ‘‘cruel and unusual punish- 
ments” shall not be inflicted. The appellant, 
an official in the lighthouse service in the 
Philippines, had been?sentenced to a long 
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term of imprisonment, and the bill of rights 
of the islands contains a provision similar 
to the Eighth Amendment. The Court de- 
clared that it must give the same interpreta- 
tion to the bill of rights as to the Eighth 
Amendment and construed the latter as pro- 
hibiting not merely methods of torture long 
since discarded, but all punishment palpably 
disproportionate to the offense. The opinion 
of the court was announced by Mr. Justice 
McKenna. 

Perpetuities. Statute Authorizing Religious 
Corporations to Provide for Perpetual Care of 
Cemetery Lots—Implied Legislative Intent to 
Abrogate Rule Against Perpetuities. N. Y. 

In Driscoll v. Hawlett, decided April 26, 
the New York Court of Appeals (see N. Y. 
Law Jour., May 4), held that the effect of the 
provision of the Religious Corporation Law 
of 1895 of New York State, authorizing such 
corporations to hold property devised to them 
in trust and apply the income thereof for the 
care of cemetery lots, was to abrogate, to 
that extent, the rule against perpetuities. A 
testamentary bequest, therefore, to a religious 
corporation for such a purpose, which became 
operative while that law was in force, was 
decided to be valid and not to be affected by 
the statute against perpetuities. 

Police Power. Ten- Hour Law for Women 
Constitutional. Ill. 


The Supreme Court of Illinois, following 
the example of the Supreme Court of Oregon 
and the Supreme Court of the United States 
in upholding the Oregon ten-hour labor law 
for women, has sustained the constitution- 
ality of a similar statute of the state of 
Illinois (1909 Hurd, p. 1109). In the case of 
Ritchie et al. v. Wayman et al., decided April 
21, the Court (Hand, J.) reversed its own 
ruling of fifteen years ago in a case brought 
by the same party then, and declared :— 

“That while a man can work for more 
than ten hours a day without injury to him- 
self, a woman, especially when the burdens 
of womanhood are placed upon her, can- 
mot. ... 

“And as weakly and sickly women cannot 
be the mothers of vigorous children, it is of 
the greatest importance to the public that 
the state take such measures as may be 
necessary to protect its women from the con- 
sequences produced by long-continued manual 
labor in those occupations which tend to 
break them down physically.” (See Chicago 
Legal News, April 30.) 


Statute Fixing Milk Standard Constitu- 
tional—I gnorance of Non-Compliance with Law 
no Excuse. Mass. 


The milk standard of Massachusetts was 
upheld by the Supreme Judicial Court of 
that state in the case of Commonwealth v. 
Wheeler et al., decided March 22. The de- 
fendants had in their possession to sell, milk 
containing only 11.65 per cent of solids, 
the statute requiring 12 per cent. They 
wanted to show in evidence that they did not 
know and had no reason to know that the 
milk contained less than the statutory re- 
quirement of solids, that the milk was nutri- 
tious, unadulterated, and not injurious to 
health. This was held immaterial. 

The court decided that it is within the 
power of the legislature to fix a standard 
as the best way of preventing adulteration. 


Public Health. See Police Power. 


Public Policy. Contract to Provide Aged 
Woman with Medical Attendance During Her 
Lifetime not Unlawful. Ill. 


The appellant in an action brought in the 
Supreme Court of Illinois had contracted 
with an aged woman patient to furnish her 
with such medical attendance as should be 
required during her lifetime for $100,000, 
payable in ten annual instalments after her 
death. The Probate Court refusing to allow 
the claim, and an appeal being taken to the 
Supreme Court, the latter, in Zeigler v. Illi- 
nots Trust & Savings Bank, Exr. (opinion filed 
April 21, see Chicago Legal News, May 7) 
held such a contract not against public policy, 
and said :— 

“It cannot be seriously contended but that, 
in order to comply with the terms of this 
contract and be entitled to receive the bene- 
fits of it, the appellant was bound to give 
Mrs. McVicker the best treatment within his 
power and skill and to prolong her life as long 
as possible. Should he fail to do this, either 
through neglect, by wilfully treating her in 
an improper manner or by directly causing 
her death, appellant would be unable to 
recover upon the contract. There can be 
no doubt that a contract to commit murder 
or any other crime, or a contract to give a 
reward to one for the commission of a crime, 
is void, as against public policy. This con- 
tract does not contemplate the commission 
of a crime or the doing of anything which is 
unlawful or contrary to good public morals.” 


Restraint of Trade. See Contracts. 
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THE SALARIES OF JUDGES 


T is safe to say that the preponder- 
ance of sentiment, in the legal 
profession, is in favor of more adequate 
salaries to the judiciary than are now 
paid. The Moon bill, now before 
Congress, really is not much more than 
an expression of the respect of the bar 
for the bench, and of the desire of the 
bar that the state shall offer fitting 
recognition of the dignity of the bench. 
The layman, because he is not familiar 
with the traditions of courts of law, 
and because he is not in a position to 
comprehend the lofty ideals of the 
common law, can acquire no such 
veneration for the bench, in the ordinary 
course of things, as the lawyer, whose 
education and experience have taught 
him the full significance of the powers 
and responsibilities of the judiciary. It 
is doubtless for this reason that lawyers 
are more active than any other class 
of men in upholding the tradition of a 
lofty, disinterested administration of 
justice, that they do more than any other 
class for the selection of worthy can- 
didates for judicial office, and that they 
are foremost in advocating the proper 
compensation of judicial officers. Any 
agitation such as that of which the Moon 
bill is the outcome serves two purposes— 
it not alone improves the position of the 
judiciary if successful, but it also reacts 
favorably upon the community, teach- 
ing it to feel deeper respect for 
that judicial establishment which is 
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the chief support of a well governed 
state. 

The theory upon which the govern- 
ment of the United States seems to 
have proceeded seems to have been that 
as able men will be found who are glad 
to accept judicial office for the honor, 
the country can obtain good judges 
without paying them the full value of 
their services. Such a theory, how- 
ever, contains its own refutation. This 
country does not want a judiciary of 
visionary altruists willing to sacrifice 
the welfare of their families and de- 
scendants to the gratification of their 
own aspirations, but a judiciary of 
thoroughly prudent, practical men who 
are keenly alive to those duties of well- 
directed endeavor and intelligent fore- 
sight which devolve upon every man 
of ability in an intensely competitive 
age. Something is wrong, when only 
fairly successful practice at the bar 
commands an income twice or even 
four times as great as that of the judges 
of our highest courts. While that policy 
lasts, the country is surely on the road 
to strengthening its bar at the expense 
of its judiciary, and is in danger of the 
evils of a top-heavy system of ad- 
ministering justice, in which the astute- 
ness of counsel constantly triumphs 
over the sagacity of judges. Already, 
in fact, it is generally commented upon 
that the bench is a much less powerful 
factor in bringing about the swift and 
certain administration of justice in this 
country than in England. 
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Many pathetic instances have occurred 
in the Supreme Court of the United 
States, where judges have died leaving 
their families practically penniless or 
even insolvent. A judgeship, in a large 
proportion of cases, in both federal 
and state courts, is virtually a life 
tenure; it is offered with the expecta- 
tion that the recipient will not find it 
necessary to retire to some more lucra- 
tive pursuit after a short period. Under 
such conditions, the government owes 
it to the life incumbent so to provide 
for his temporal wants that his family 
will not be left in poverty. Salaries 
that impoverish work harm not only 
to the judges individually, but imperil 
the state itself by diminishing popular 
respect for an efficient administration 
of the law. 


THE UNHOLY FETICH OF 
“POLITICAL CRIME” 


SSASSINATIONS not long ago re- 
reported from India, Russia and 
Corea emphasize the need of such 
restriction of immigration as shall keep 
from our shores the scum of Europe. 
A remarkable ruling of the Treasury 
Department admits of the entrance into 
this country, at all American ports, of 
self-confessed murderers from the anar- 
chist groups, on the ground that such 
murders are merely ‘‘political offenses.” 
Surely we need a more satisfactory 
definition of “political offenses.’ Are 
the most despicable and deliberately 
treacheous crimes of which men are 
capable to be condoned merely on the 
ground that they spring from political 
passion? While political passion can 
account for many departures from the 
strict letter of an upright ethical 
code, and can excuse many irregulari- 
ties of speech and action, it cannot 
justify flagrant defiance of the most 
rudimentary commands of morality and 
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social order. An attentat is not justi- 
fiable homicide merely because the 
assassin belongs to a _ revolutionary 
party. The laws and institutions of 
this country do not grant immunity to 
those in our own midst who perpetrate 
political assassination. Political crimes 
are merely one particular form of crime, 
and are not the less heinous because 
they are due to an inflamed condition 
of opinion on the part of certain irrecon- 
cilable groups. 

The definition of political crime needs 
to be narrowed, so as to include only 
those crimes which are in truth of a 
class by themselves and have charac- 
teristics distinguishing them from or- 
dinary crimes. Any other justification 
for such crimes but a real upheaval of 
society and the turmoil and violence 
induced by an actual state of internal 
rebellion is repugnant to the spirit of 
American institutions. Until our im- 
migration laws are so modified that we 
can exclude undesirables, and until our 
extradition policy is so modified that we 
can return to Europe those found, after 
their residence in this country, to be 
fugitives from justice from foreign 
countries, we are actively promoting the 
growth of a cancer in the body-politic 
of the American people. We are not 
encouraging but endangering the cause 
of liberty by sentimentalizing about 
political grievances which can never 
incite downtrodden innocence to acts 
of dastardly and cold-blooded brutality. 


TWO MISSOURI STORIES 
R. EDGAR WHITE, of Macon, 
Mo., furnishes us with the two 
following stories :— 
A FAIR LAWYER 


Witnesses who have been dragged many 
miles over the country to testify before jus- 
tices and notaries will appreciate the vigorous 
kick registered by Farmer Hiram Watterson 
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of Marion county before Notary D. R. Hughes, 
recently. Depositions were being taken in a 
land case and attorneys were here from Kirks- 
ville, Palmyra and Canton. Samuel Ellison 
and Joseph Reiger of Kirksville represented 
the plaintiffs. 

When the witnesses were lined up before 
the notary to take the oath Mr. Watterson 
refused to hold up his hand. 

“Raise your hand and be sworn with the 
rest, Mr. Watterson,” said Ellison, pleasantly. 

“TI come a long ways,” replied Mr. Watter- 
son, “leaving the farm and everything, and 
I don’t do any testifying till I gett my money! 
I live in another county.” 

“Your money’s good,” returned the attor- 
ney. ‘The plaintiffs have a bond and you'll 
be paid well for your trip and your day in 
court. Raise your hand, please.” 

“IT want my money right now,” said the 
farmer, determinedly. ‘‘You can’t yank me 
over the country and make me give evidence 
without you pay me for my time.” 

“Mr. Stenographer,”’ said Ellison, with 
astonishing good humor, “please make a 
note on the record there that Mr. Watterson 
has come a long ways and he formally de- 
mands his mileage right now because of that 
fact. Now, that fixes it all right, Mr. Watter- 
son. Hold up your right hand.” 

“I want my money right there,” said the 
witness holding out his hand. ‘You can send 
me to jail if you like, but I won’t testify till 
I’m paid my fees.” 

“T take it you’re a law-abiding citizen and 
a fair man, Mr. Watterson, and that you want 
to do what is right?” said the lawyer, adopt- 
ing a new tack. 

“Of course. 
body.” 

“I knew it,” said Ellison. ‘‘The minute 
I laid eyes on you I knew there was a man 
we could trust—a straightforward, honest 
citizen who always did right by his fellow- 
men.” 

“You're right there, mister, 
farmer, evidently pleased. 

“T felt sure of it. And being that sort of a 
man you are always open to reason. Now, 
I take it further, that you believe in the good 
old Democratic principle of the greatest 
good to the greatest number—in other words, 
that majority rules?” 

“I—I guess so.” 

“Quite right. That being true, I’m going 
to ask all those present who think Mr. Watter- 


I try to deal fair with every- 
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son ought to testify in this case to hold up 
their hands.” 

“The two attorneys for plaintiffs held up 
their hands. 

“Two in favor of his testifying,” said Elli- 
son. ‘‘Now those who don’t want to hear 
Mr, Watterson testify will please make it 
known by the same sign.” 

No hands were raised in approval of this 
curious proposition. 

“The motion seems to have carried, Mr. 
Watterson,” said the attorney, calmly; ‘‘will 
you please hold up your hand now and be 
sworn?” 

It all happened so smoothly that Watter- 
son’s hand went up and he took the oath with 
the rest almost before he had time to know 
what had happened. 

“‘T lost my fees on a case of this kind once,” 
he explained afterwards, ‘‘and I vowed and 
declared I’d never be caught again, but that 
fellow acted so fair about it that it looked 
mean to stand out any longer.” 


A SONG IN EVIDENCE 


“Sam Dysart and I were law partners at 
Lancaster, Mo., some twenty-five or thirty 
years ago, and it was one of the most con- 
genial associations I have ever enjoyed,” 
remarked Judge N. M. Shelton of the Second 
Judicial Circuit, recently. ‘‘Sam had served 
his country in the Civil War, and came out 
with badly affected lungs and a shattered 
arm. But he was full of animation, and had 
the faculty of getting more out of life than 
the average man. He was a born humorist, 
and as often won cases by his keen satire as 
by his knowledge of law. 

“One spring Sam was employed to defend 
a lot of country boys and girls who were 
charged with disturbing religious worship. 
The information alleged that by their boister- 
ous laughter and unseemly conduct they had 
broken up the meeting. The worst of it 
was there seemed be to no defense. They 
admitted they laughed loudly right in the 
midst of the services. 

“Brother T. Spears, the preacher, was the 
prosecuting witness. He was a tall, serious 
man, and dreadfully in earnest about this 
case. The prosecutor, T. C. Tadlock, shared 
Brother Spears’s indignation over the ‘out- 
tage’; nothing could be more sacrilegious than 
for youngsters to cut up in church. In his 
opening statement to the jury in Justice 
Bailey’s court the prosecutor said here was a 
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splendid opportunity to teach budding anar- 
chists a lesson lest they go on and on in 
their evil ways and become confirmed law- 
breakers. 

“The young defendants all belonged to good 
families of the neighborhood, and they were 
much impressed by their grave predicament 
at the conclusion of the prosecutor’s incisive 
statement. 

“*Call Mr. Spears!’ said the prosecuting 
attorney. 

“The tall preacher, with dignified step and 
solemn countenance, took the witness-box, 
placed the palms of his hands together, a 
picture of persecuted innocence. With pious 
earnestness he described the little assembly 
in the back country, how he had striven to 
develop a desire for right living and the 
commendable progress being made. He spoke 
more in sorrow than in anger concerning the 
inexcusable conduct of the young disturbers 
of his meeting, and felt certain that the 
only way to save them from a life of crime 
would be to inflict such punishment here as 
would cause them to remember ever after; 
he did not mean to be harsh; he was only 
actuated by a feeling of good towards the 
defendants—to be just to them. 

“This was a most serious way of putting it, 
and the big crowd—everybody in the adjoin- 
ing townships was there—wondered what 
Sam was going to do about it. 

‘‘When the witness was turned over to him 
Sam coughed in that dry way he had, and 
then began the examination :— 

‘‘ ‘Brother Spears, you led the meetin’ that 
night ?’ 

***T did, sir.’ 

“* *You prayed?’ 

“*T did, sir.’ 

‘***And preached ?’ 

“*T tried to.’ 

**And sung?’ 

““*T sung.’ 

‘“**What did you sing?’ 

‘““*There is a Fountain Filled with Blood,’ 
sir. 

“Here Sam pulled a hymn book out of his 
pocket and handed it to the witness, with the 
remark :— 

* ‘Please turn to that song, Brother Spears.’ 

“The witness did so. 

‘“**That’s what you sung that night?’ 

“* *3¢ is, ate.” 

“*Well, stand up and sing it now, if you 
please.’ 
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** ‘What!’ 

‘“**You heard what I said, Brother Spears.’ 

““But I can’t sing before this sort of 
crowd!’ 

‘““*Brother Spears,’ with much apparent 
indignation, ‘do I understand that you refuse 
to furnish legitimate evidence to this jury?’ 

‘“**No—no—but, you see—’ 

““*Your Honor,’ said Sam, turning to the 
Court, ‘I insist that the witness shall sing the 
song denominated in the evidence just as he 
did on the night of the alleged disturbance. 
It is a part of our evidence, and very import- 
ant. The reason for it will be disclosed later 
on.’ 

“There was a long jangle between the 
lawyers, and the court finally ordered the 
witness to get up and sing. 

““*And, mind you, Brother Spears,’ said 
Sam, seriously, ‘you must sing it just 
as you did that night; if you change a 
note you will have to go back and do it 
over again.’ 

“The witness got up and opened the book. 
There is a difference between singing to a 
congregation in sympathy with you and a 
crowd of people in a court room. Brother 
Spears was painfully conscious of the fact. 
You know how those old-time hymns are 
sung in the backwoods settlements. You 
begin in the basement and work up to the 
roof and then leap off from the dizzy height 
and finish the line in the basement. That's 
the way the witness did. He had a good 
voice—that is, it was strong. If Gabriel’s 
trumpet ever gets out of whack he could 
utilize that voice and wake the dead just as 
readily. It seemed to threaten the window 
lights. The crowd didn’t smile—it just yelled 
with laughter. The jurymen bent double and 
almost rolled from their seats. The Court 
bit his cob pipe harder and tried hard to look 
solemn. It wasn’t any use. There was only 
two straight faces in the house, and one be- 
longed to a deaf man and the other to Sam 
Dysart. The singer finished and sat down. 
He looked tired. Sam immediately excused 
him. When the time for speechmaking came 
Sam remarked to the jury: ‘If you gentlemen 
think you could go to one of Brother Spears’s 
meetings and behave better than you have 
here, why, you may be justified in convicting 
these boys and girls.’ That was all he said. 
It was plenty. The jurymen acquitted the 
young defendants before they got their faces 
straight.” 
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DITIONS OF MAGNA CARTA 


E 
A* inquiry with regard to moderate 
priced editions and facsimiles of 
Magna Carta, recently addressed to the 
librarian of one of the leading college 
law libraries in the country, brought 
the following reply :— 


I cannot tell you of any publication con- 
taining a translation of the Magna Carta 
and a facsimile reproduction of it, issued at 
a moderate price. There are plenty of trans- 
lations and some facsimile copies. 

There is a facsimile by A. P. Harrison, 
published in London, 1859; this is a single 
sheet folio. There is also a facsimile of 
Magna Carta, lithographed by J. Nether- 
clift, London, 1822; this is a single sheet 
folio. There is another by Prichard Harri- 
son, London, 1830, single sheet, folio. There 
is a book entitled ‘‘History and Defense of 
Magna Carta,” which contains a copy of the 
original charter at large, with the English 
translation, published in London in 1769. 

There are so many editions of translations 
of the Magna Carta that I cannot attempt to 
give them. Perhaps as useful an edition as 
any is Thompson, Richard, ‘‘Historical Essay 
on the Magna Carta, to which is added the 
Great Charter,” etc., published in 1829. 
This is a beautiful edition and can be bought 
for about $5.00. 





THE PLURAL OF CESTUI QUE TRUST 


CORRESPONDENT of the Solicitor’s 
Journal and Weekly Reporter recently 
reminded the readers of that paper that the 
plural cestuis que trustent is quite wrong, as 
the last word is a noun rather than a verb, 
the term being equivalent to cestuis qut ont 
le trust. 

The Legal Intelligencer of Philadelphia con- 
siders it useless to try to apply the rules of 
modern French grammar to a Norman bar- 
barism, and quotes the sensible view expressed 
by Judge Penrose in an article published in 
that journal ‘seventeen years ago:— 

“It has become a fashion within a com- 
paratively recent period to use the term 
cestuis que trustent as the plural of cestui que 
trust and some of the younger lawyers, 
either ignorant of the fact that the syllable 
‘ent’ at the end of the third person plural 
of a French verb is silent, or because of the 
profound contempt of foreign rules which 
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characterizes the Anglo-maniac, whose valet 
is now always a valett, pronounce the word 
just as it is written. 

“Whether the rules of modern French 
grammar are applicable to the Norman bar- 
barism cestui que trust is not very material, 
for it is perfectly certain that, as a term of 
law, it has been Anglicized by long if not 
immemorial usage, and the plural, according 
to the authority of the sages of the law, is 
made simply by the addition of the letter s, 
either to the first or the last syllable. Lord 
Redesdale, Mr. Hill, Mr. Jeremy and Mr. 
Gresley write the plural cestui que trusts; 
Mr. Lewin, Mr. Perry, Mr. Smith, Mr. Adams, 
Mr. Roberts, Mr. Daniel, Mr. Vesey, Mr. 
Cruise and Judge Story, cestui que trust.” 





SPEEDY PROCEDURE FOR POOR LITI- 
GANTS IN PANAMA 


READER in Panama has been kind 

enough to send us the record of a curi- 
ous case which attracted considerable atten- 
tion from the lawyers of that republic re- 
cently. This case is remarkable for the fact 
that the judge himself drew the necessary 
papers for an indigent plaintiff whose cause 
his court did not have jurisdiction to try. 

Four washerwomen in the Canal Zone hung 
out their washing to dry, whereupon a horse 
appeared and damaged the clothes, for which 
injury this action was brought. Under the 
laws of the Canal Zone, the District Judge, 
whose functions are like those of a Justice of 
the Peace, has no jurisdiction to try a case 
where the amount involved is unliquidated. 
For reasons which we are at a loss to under- 
stand, the District Judge in this instance him- 
self wrote up the pleadings, in which damages 
in the sum of $4, United States currency, were 
asked for. He also drew up an assignment 
of the whole claims of three of the parties to 
the plaintiff, and prepared an affidavit for the 
plaintiff that she was a poor person, so that 
she could sue without payment of costs. 
When the case came to trial, he found for the 
plaintiff, awarding her $4 damages and $2.55 
costs. 

The defendant, the owner of the horse, 
appealed. When the case reached the circuit 
court, the plaintiff moved to dismiss, and the 
litigation stopped. 

The judge in this important case came 
from a place spelled by the judge in the 
original papers as ‘‘Missouro.”’ Our corre- 
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spondent has sent the details to the Green 
Bag, and requests us to ‘‘show the world that 
we have judges down here, as well as you have 
in the States.” 





HOW SPEAKER CANNON DESTROYED 
HIS DIPLOMA 


GPEAKER CANNON told a_ delegation 

of college men recently of his experi- 
ence in beginning the practice of law. Years 
ago, he said, he received a degree in a law 
college in Indiana. He started to Chicago 
to make his fortune, accompanied by his 
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diploma and $6. He was put off the train 
in central Illinois when his money gave out, 
and that was why he wound up in Danville 
instead of in Chicago. 

He hung up his diploma in his little law 
office and waited for clients. For six months 
he had little to do aside from looking at the 
diploma and twirling his thumbs. Finally 
one day in a fit of rage he pulled down the 
diploma and destroyed it. 

“The diploma in itself was of no use to 
me,” said Uncle Joe. “I kept my courage, 
however, and by and by began to make my 
way in the world.” 





Representative Nye of Minnesota has much 
of the wit of his lamented brother, Bill Nye. 
Himself a lawyer, Representative Nye said 
at a lawyers’ banquet in Minneapolis :— 

“Lawyers have grand reputations for 
energy and perseverance. A lad said to his 
father one day: 

‘**Pather, do lawyers tell the truth?’ 

““*Yes, my boy,’ the father answered, 
‘Lawyers will do anything to win a case.’”’ 





Samuel Untermyer was being congratulated 
at the Manhattan Club on his recent success- 
ful conduct of a murder case. 

The distinguished corporation lawyer 
modestly evaded all these compliments by 
the narration of a number of anecdotes of 
criminal law. 

“One case in my native Lynchburg,’ he 
said, “implicated a ens of sinister repute. 
The planter’s chief witness was a servant 
named Calhoun White. The prosecution 
believed that Calhoun White knew much 
about his master’s shady side. It also believed 
that Calhoun, in his misplaced affection, 
would lie in the planter’s behalf. 

“‘When on the stand Calhoun was ready for 
cross-examination, the prosecuting counsel 
said to him, sternly :-— 


USELESS BUT ENTERTAINING 


“**Now, Calhoun, I want you to under- 
stand the importance of telling the truth, the 
whole truth, and nothing but the truth in this 
case.’ 

‘“* *Vas, sah,’ said Calhoun. 

“**You know what will happen, I suppose, 
if you don’t tell the truth?’ 

“*Vas, sah’ said Calhoun, promptly. ‘Our 
side’ll win de case.’ ’’— National Corporation 
Reporter. 


An incident which Judge Brewer enjoyed 
greatly occurred in the old Copeland Hotel 
at Topeka. “I arrived in Topeka,” said 
Brewer in telling the story, ‘‘and went to 
the Copeland. As I entered the office I 
passed the cigar stand and noticed several 
pictures of myself on cigar box lids, and 
above them the words, ‘Our Judge.’ After 
I registered the clerk called a small boy, 
very black, to carry my satchel to my room, 
and I accompanied him. He looked me over 
from head to foot, and before we had walked 
very far stopped and addressed me. 

**Ain’t you de man what manufactuahs 
dem dere ‘Ouah Judge’ cigahs?’”’ he asked, 
as his big eyes sparkled. 

‘““*Ves, I’m the man,’ I said, but I could 
not keep from laughing. It was too good a 
joke.” — Kansas City Journal. 





The Editor will be glad to receive for this department anything likely to entertain the readers of 


the Green Bag in the way of legal antiquities, facetia, and anecdotes. 








HUGHES’ “GROUNDS AND RUDIMENTS 
OF LAW” 


To the Editor of the Green Bag:— 

Sir: I am obliged to you for the space you 
have given to the review of my Grounds and 
Rudiments of Law in your edition for May, 
1910. I am glad to see that, while you 
criticise the work in a number of respects, 
you appreciate the labor it has entailed in 
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assembling the great Leading Cases of the 
law, and that you approve of its reasoning 
in many respects. It is, I assure you, ex- 
tremely gratifying to me that I have treated 
any part of the work in the illuminating 
manner you state. 

I know that you will give me space, in 
teply to your candid criticism, to suggest 
some answers to your various positions. 

You say, in the first place, that the book 
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is radical in that it puts forward theories 
as to the fundamental principles of jurispru- 
dence in contempt for the commonly accepted 
sources and for the doctrine of judicial 
precedent. In reply to this I will say merely 
that the work embraces all of Smith’s Leading 
Cases, White & Tudor’s Leading Equity 
Cases, Broom’s Maxims, Thompson’s Cases 
Negligence, American Leading Cases, Hare & 
Wallace, besides hundreds of the most notable 
Federal and best State cases. The doctrines 
advanced in the work are based upon these 
cases and upon the works of such writers 
as Story, Kent, Greenleaf, Bispham, Pomeroy, 
and the sources of Field’s New York Code. 

You further say: “‘The theory that the 
leading principles of the Roman law furnish 
the basis for our entire legal system is cer- 
tainly surprising.” 

I must certainly say that I fail to see why 
this position should be surprising to you, 
even though you may differ from it, since 
it has been advanced by such men as Mansfield 
Kenyon, Ellenborough, Marshall, Kent and 
Story. See collated the departments of our 
law that have sprung from the Roman, 
Section 28, 1 Grounds and Rudiments of Law. 

What Judge Story thought about this 
matter is indicated in his Miscellanous 
Writings, pp. 820, 821. 

Further, we must not forget how Lord 
Holt built Coggs v. Bernard out of the 
Roman law (Smith’s Lead. Cas.), and also 
how Story founded Bright v. Boyd, one of 
his most notable cases, on four Roman maxims. 
The latter was practically reprinted in 
Valle’s Heirs v. Fleming's Heirs, 29 Mo. 
152, 77 Amer. Dec. 557-565, with extended 
notes. See, also, cases like Davies v. Mann, 
10 Mees. & Wels. 546; 2 Grounds and Rudi- 
ments, 476, affirming the Roman maxim, 
Alterum non ledere. That the maxims of 
the civil law underlie many of the branches 
of the English law, see Kent’s Commentaries, 
546. Chancellor Kent says that even “‘that 
strict English lawyer, Lord Holt, admitted 
that the laws of all nations were raised out 
of the ruins of the civil law, and that the 
Principles of the English law were borrowed 
from that system, and grounded upon the 
Same reasons.’”’ I must say that, in view 
of the authorities on this question, I think 
you do yourself an injustice to say that you 
are surprised at my reiteration of them. 
The great maxims of construction, by which 
all documents are adjudged, are Roman. 
2 Inst. 365, Bacon Max. Reg. 1, etc.; 1. 
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Bracton’s treatise shows any considerable 
trace of Roman influence. Of course, au- 
thorities may differ on this question, and it 
is not necessary to enter into lengthy dispute 
about it. Sir William Jones, however, says 
of Bracton that he is certainly one of the 
best of the English juridical classics, and 
that he copied Justinian almost word for 
word. And Mr. Spence, in his Equitable 
Jurisdiction of the Court of Chancery, 1, 
c. 132, considers that Bracton drew the 
learning of his treatises, not from the Anglo- 
Saxon or Anglo-Norman jurisprudence, but 
essentially from the Roman law. (1 Kent, 
13 Ed. 500.) 

As to whether I have or have not taken a 
prejudiced view of Coke, I will leave to the 
decision of the candid reader who has read 
the facts set forth in Chapter I of Grounds 
and Rudiments: The Fountains of the Law. 

You say that there is lack of proportion 
in the work, ‘‘far too little space being allowed 
to the substantive law and far too much 
to procedure to preserve proper symmetry 
of treatment.’”’ The history of our law has 
been stated by Pollock and Maitland in their 
history of English law to be more than any- 
thing else a history of forms and methods of 
procedure. If it be, the practical lawyer 
must concede that an attempted distinction 
between the substantive and the adjective 
law is illusory. I frankly admit that I so 
consider it. See 70 Central Law Journal, 
311; 25 American Bar Ass’n, 549, by Prof. 
Henry Redfield of Columbia College; also 
address of Franklin W. Danaher, 34 Amer. 
Bar Ass’n (1910), 787. 

But this does not mean at all that what 
is known as “‘substantive’’ law is not properly 
treated in my work. It merely means that 
I have not attempted to separate ‘‘sub- 
stantive’’ from “‘adjective’’ law, but have 
treated them as I think they should be 
treated, indivisibly. The experiments of 
some of our large publishing houses seem 
to be forcing them to the same conclusion. 
The Edward Thompson Company put out 
the first edition of its Encylopedia in thirty- 
one large volumes on ‘Substantive Law’’; 
then in a second edition they spread the 
work into thirty-two volumes on ‘‘Substantive 
Law” and twenty-three on ‘Adjective,’ 
in all eighty-six volumes. After all these 
were widely sold, the American Law Book 
Company, seeing the first mistake, put out 
their forty volumes C Y C, treating the law 
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You further say that but one third of 
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as an entirety, as it should be. Then the 
Edward Thompson Company followed suit 
and are now offering the law as an entirety 
in fifty-five volumes. 

In view of these irrefragable facts, you 
should not treat me too harshly for an 
imagined slighting of substantive law. If, 
however, on consideration you still think 
the ‘‘substantive’’ law has been slighted, I 
will thank you to reply to this letter, setting 
out some, or any, fundamental principles 
of ‘‘substantive” law which have been omitted 
from my work. If you can do this, your 
criticism is well-founded. Otherwise I know 
that, in justice to me, you will candidly 
admit your mistake. 

Whatever may be said about the points 
I have just mentioned, you certainly do the 
work an injustice in saying that ‘‘the typo- 
graphy of all four volumes is of a cheapness 
unworthy of the text.’’ As a matter of fact, 
the electro plates, paper, and binding in the 
work are more expensive and finer than 
those in any practical law book on the market 
today. Let the book be compared with 
Bouvier’s Law Dictionary or with any other 
high-grade work. An examination will show 
that the impressions from the electro plates 
cannot be surpassed. 

I will thank you to give your candid con- 
sideration to these matters. 


W. T. HUGHES. 
St. Louis, Mo., May 9, 1910. 


[A reviewer’s opinions must stand or fall 
in accordance with their obvious fairness 
or unfairness, and it is not necessary for him 
to enter into debate concerning questions 
which much space would be required to 
discuss adequately. It is even the less neces- 
sary, when the views advanced in the publi- 
cation reviewed are at variance with generally 
accepted doctrine and the burden of proof 
rests on the author to sustain the propositions 
advanced, rather than on the reviewer to 
demolish them. 
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The question of the precise historical rela- 
tion of the common law to the Roman law 
is by no means a settled question. Each year 
the researches of eminent scholars are shed- 
ding new light upon it, nor do we discount 
the value of some of Mr. Hughes’s own labors 
in this field; but it will be long before it will 
be possible to construct the complete story 
of the origin and growth of Anglo-Saxon 
jurisprudence. Much, however, as the dis- 
coveries of such investigators as Vinogradoff, 
Seebohm, and Coote may clash, at certain 
points, with the traditional view of the 
indigenous origin of the common law, we do 
not anticipate any truly startling new dis- 
coveries as the outcome of the studies of this 
school. At all events, the time has not 
arrived when an author can argue, from the 
latest results of historical scholarship, that 
the common law is based solely on Roman 
jurisprudence. (He certainly cannot argue 
it from the authority of Kent and Story.) And 
even if that point in historical research is 
ever to be reached, which we very much 
doubt, it is still a long way off. 

We pass now to another matter, that of 
the much greater attention devoted by Mr. 
Hughes in his treatise to rules of procedure 
than to substantive law. Our criticism was 
not that he had treated of the substantive 
and the adjective law in the same place, 
under the same headings, but that a dis- 
proportionate amount of space had been 
allotted to the latter. If the two subjects 
be, as he contends, ‘‘indivisible,’’ we are at a 
loss to see how, when a writer gives such 
emphasis to forms and methods of procedure 
as to make it appear that his treatise is 
concerned with them chiefly and primarily, 
he cannot himself be accused of subdividing 
the law and of subordinating the substantive 
to the procedural. If the substantive law 
is there, and is merely hidden behind a film 
of procedural rules without really being 
subordinated, then it can be discovered only 
by a much more penetrating scrutiny than 
the majority of readers will be found to 
possess. THE EDITOR.] 
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Important Litigation 


A federal jury at Covington, Ky., has found 
the Kentucky tobacco farmers who had been 
indicted for taking part in the Night Rider 

rsecutions guilty of a violation of the 

herman law. In the same court, $6,000 
damages was awarded to W. S. Henderson, a 
merchant who had sued twelve tobacco 
farmers of Bracken county. 





Another trust was indicted April 8, when 
the directors of the Imperial Window Glass 
Company were charged at Pittsburg with 
acts in violation of the Sherman anti-trust 
law. The indictment charged the establish- 
ment of a combination and the maintenance 
of unreasonable and non-competitive prices 
in excess of those which would have prevailed 
if the defendant had not engaged in an 
unlawful conspiracy. 


In the noted case of Loewe v. United Hatters 
of North America it will be recalled that the 
defendants were found guilty last February 
at Hartford, Conn., of injuring the business 
of the plaintiff in violation of the Sherman 
act by means of a boycott (see 22 Green Bag 
259). An appeal tothe United States Circuit 
Court of Appeals has now been taken on behalf 
of the American Federation of Labor, with 
= the ‘Hatters’ National Union is affili- 
ated. 





Attorney-General Wickersham, in his speech 
delivered at Chicago April 9 in defense of Mr. 
Taft’s administration, gave the first intima- 
tion of the fact that the Government was 
planning to break up the combination of 
dealers in bituminous coal. He laid much 
stress on the Government’s prosecution of 
the Standard Oil and Tobacco cases, and 
also showed his interest in the proceedings 
brought in the United States Circuit Court at 
Philadelphia against the anthracite coal com- 
bination. 





The Interstate Commerce Commission made 
an important ruling April 10 reducing Pull- 
man rates and ordering differential charges 
between upper and lower berths, which is 
likely to be carried to the courts by the Pull- 
man Company. Chairman Knapp and Com- 
missioner Heslam dissented. The uniform 
tate of $12 for upper or lower berths from 
St. Paul to the Pacific Coast was ordered 
reduced to $10 for lower berths and $8.50 
for upper berths The Commission also took 
the F pry that a short night’s journey 
should not carry a rate of more than $1.50 


for a lower berth and $1.10 for an upper, 
and ordered other reductions. 


The Legal World 


The United States Circuit Court last summer 
at Chicago permanently enjoined the Inter- 
state Commerce Commission from enforcing 
a lower through rate from the Atlantic sea- 
board to the Missouri River, in the so-ca'led 
Missouri River Rate cases (see 21 Green Bag 
533). Appeals both by the Commission and 
by Missouri River shippers were taken into 
the Supreme Court of the United States, and 
on April 1 what is likely to prove the biggest 
rate fight since the passage of the Hepburn 
bill entered upon its final stages when the 
Government filed a brief in the same court. 
If the litigation is successful, the order of the 
Commission will lose its effect because of 
the two-year limitation, but the Government 
will have achieved a victory in a controversy 
in which the power of the Commission is felt 
to be at stake. 





Judge Holt, after a verdict had been brought 
in for the defendant April 13 in the suit 
brought by Clifford W. Hartridge against 
Mrs. Mary Copley Thaw for $93,000 for 
counsel fees, considered the facts which had 
been brought to his attention sufficiently 
grave to require him to make the unusual 
move of ordering the record and exhibits 
impounded for presentation to the District 
Attorney and the Grievance Committee of the 
Bar Association. The evidence of the defend- 
ant had included payments made to women 
to keep them from telling to the prosecuting 
officials stories detrimental to Thaw’s case, 
and covered work for one hundred and eighty 
nights in the Tenderloin district. Judge Holt 
remarked that if these payments were not 
correctly stated, the defendant was subject 
to a charge of perjury, and if they had been 
made there ought to be an investigation to 
determine whether the defendant had ob- 
structed justice or been guilty of professional 
misconduct. 





The anti-bucket shop crusade of the De- 
partment of Justice indicates the belief of 
the officials of that department that they 
have power not only to prosecute those con- 
ducting bucket shops in the District® of 
Columbia, but persons in other cities con- 
nected in any way with the firms having 
offices or representatives in the District. The 
twenty-nine persons indicted by the federal 
grand jury of the District of Columbia, whose 
offices in New York, Philadelphia, Jersey 
City, Baltimore, Cincinnati and St. Louis, were 
raided at the same hour on April 2, were all 
connected with three firms, the first main- 
taining offices in New York and Philadelphia, 
the second in Baltimore and New York, and 
the third in the four other cities above named, 
all three firms maintaining numerous branch 
offices. The principal charge is that of con- 
spiracy to commit an offense in violation of 
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section 5440 of the Revised Statutes, pro- 
hibiting the keeping of bucket shops in the 
District of Columbia. 


Important Legislation 


The Rhode Island legislature ended its 
session April 29, one of its final acts being 
the rejection of the federal income tax pro- 
posal. A proposition to submit to the voters 
a constitutional amendment providing for 
biennial elections of state officers was approved 
at this session, as was also a child-labor bill, 
making it =~ for stores as well as factories 
to employ children after 8 p. m. and prohibit- 
ing the employment of any child under six- 
teen unless able to read and write simple 
English sentences. 


Louis D. Brandeis of Boston, whose success 
in the noted Oregon Laundry case attracted 
some attention, has won a similar case in the 
Supreme Court of Illinois, a decision having 
been rendered April 21 upholding the consti- 
tutionality of the statute of 1909 of that 
state, limiting hours of labor for women to 
ten hours a day. The brief in this case was 
noteworthy as a scientific production, review- 
ing as it does a vast amount of evidence 
gathered from all parts of the world with 
regard to the effects of long hours of labor 
upon the health of women (see 22 Green Bag 
247, and the Latest Important Decisions in 
this issue.) 


Personal— The Bench 


Justice Leslie C. Cornish of Augusta, Me., 
was given a dinner by the Bangor Legal Club 
April 22, 


E. Stanley Toadvin has been appointed to 
succeed Judge Charles F. Holland, as Asso- 
ciate Judge for the first judicial circuit of 
Maryland. 


Judge Charles E. Jenney, recently raised 
to the Massachusetts Superior Court bench, 
was the chief guest of the Norfolk County 
Bar Association at its annual banquet April 7. 


John B. Clayberg of Helena received the 
unanimous endorsement of the Yellowstone 
Bar Association for the position of Chief 
Justice of the Supreme Court of Montana at a 
meeting held at Helena April 6. 


The Senate has lately confirmed the 
appointment of John C. Rose, to be United 
States District Judge, district of Maryland 
(an original vacancy provided by a recent 
act of Congress). 


Judge John F. Philips of the United States 
District Court for the western district of 
Missouri has announced his intention to retire 
from the bench on June 25 next. He has 
served on the federal bench since 1888. 


A. H. Whitfield, for many years Chief 
Justice of the Mississippi Supreme Court, 
and F. A. McLain, have been made Supreme 
Court Commissioners of Mississippi, with 
duties similar to those of the justices of the 
court. 


Members of the bar of the Supreme Court 
of the United States held a meeting in the 
court room at the Capitol on April 30 and 
_ tribute to the memory of the late Justice 

rewer. The Justices were present. veral 
eulogies were pronounced, including a striking 
tribute by Hon. Hannis Taylor. 


Judge E. C. Hart, Associate Justice of the 
Court of Appeals for the third district of Cali- 
fornia, located at Sacramento, was tendered 
a reception March 28 by the seventeen San 
Francisco lodges of the Knights of Pythias, 
of which order he is grand chancellor. 


Judge George W. Wheeler gave a reception 
on April 15 at his home in Bridgeport, Conn., 
in honor of Chief Justice Frederick B. Hall, 
who recently succeeded Hon. Simeon E. 
Baldwin, Justice Alberto T. Roraback, who 
was made a member of the court in 1908, and 
Judge Silas A. Robinson, who has just been 
elevated to the Supreme bench. 


Sir Samuel T. Evans, K.C., M.P., has been 
appointed to the office of the Probate, Divorce 
and Admiralty Division, to succeed Sir John 
Bigham, resigned. He was the last Q. C. to 
receive that ocanr during the reign of Queen 
Victoria. He was appointed recorder of Swan- 
sea in 1906. Two years ago he was made 
solicitor-general, from which office he has 
now been elevated to the bench. 


Personal—The Bar 


Herbert M. Heath of Augusta, Me., gave a 
very profitable talk on ‘‘Cross-Examination,” 
before students of the University of Maine 
Law School April 5. 


George E. Hill of Bridgeport, Conn., presi- 
dent of the Connecticut Bar Association, was 
married April 19 at Grace Church, New York, 
to Miss Catherine M. Utley of New York, 
daughter of the late James Seward Utley. 


Moritz Rosenthal, one of the best-known 
and most successful corporation lawyers in 
the country, has entered the banking business 
as a partner in the firm of Ladenburg, Thal- 
mann & Co., New York. He will, however, 
retain his connection with the Chicago law 
firm of which he has long been a member. 


Charles F. Libby of Portland, Me., presi- 
dent of the American Bar Association, gave 
an address before the Portland Club on April 
25, on the proposed income tax amendment. 
His argument was in opposition to the con- 
centration of too much power at Washington, 
and in favor of the preservation of our dual 
system of government in its present form. 
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Frederick W. Lehmann of St. Louis and 
Henry L. Doherty of New York discussed 
corporations from opposite points of view 
at the Mercantile Club in St. Louis April 21. 
Mr. Doherty complained of ‘‘visionaries’’ who 
wish to limit the earnings of corporations to 
certain rates of interest and to fix railroad 
rates, and compared them to bulls in a china 
shop. ‘There never was a railroad rate advo- 
cated by a reformer,” said Mr. Lehmann, ‘‘so 
low as the rates formerly accorded volun- 
tarily by the railroads themselves to favored 
shippers.” 


The following Presidential appointments 
have been confirmed by the Senate: Farish 
Carter Tate, United States Attorney, northern 
district of Georgia (re-appointed) ; Clarence R. 
Wilson, United States Attorney, the District 
of Columbia; John Philip Hill, United States 
Attorney, district of Maryland; William A. 
Northcott, United States Attorney (re-ap- 

inted), southern district of Illinois; Casey 

odd, United States Attorney, western district 
of Tennessee; James B. Cox, United States 
Attorney, eastern district of Tennessee; Fos- 
ter V. Brown, Attorney-General of Porto 
Rico; Charles A. Boynton, United States At- 
a (re-appointed), western district of 
eXas. 


Bar Associations 


The Utah Bar Association has decided, 
instead of having annual meetings in Janu- 
ary, to hold two meetings a year, during the 
months of April and October. At the ad- 
journed meeting in Salt Lake City, April 2, 
action favoring an increase in the salaries of 
state judges was also taken. The principal 
address at the evening banquet was made by 
Joseph Chez of Ogden, who responded to a 
toast, ‘‘Lawyers’ Veracity.” 


Several of the state associations are to hold 
their annual meetings in June. Besides the 
New Hampshire and Pennsylvania Bar Asso- 
Ciations (see supra), the Georgia Bar Associa- 
tion will meet at Athens on the 9th and 10th; 
Iowa, at Des Moines, on the 23d and 24th; 
Illinois, at the Chicago Beach Hotel on the 
23d and 24th; and North Carolina at Wrights- 
ville Beach and Pennsylvania at Cape May, 
on the 28th, 29th and 30th. 


Justices of the Supreme Court of California 
were guests of the Los Angeles Bar Associa- 
tion at a banquet April 14. ‘The Adminis- 
tration of the Criminal Law” was discussed 
he Judge George W. Church of Fresno and 
Clarence Darrow of Chicago, the former up- 
holding and the latter decrying present con- 
ditions. James DeWitt Andrews of New 
York made an appeal for unity of laws 
throughout the United States. 


The next annual meeting of the New Hamp- 
shire Bar Association will be held at the 
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Hotel Wentworth, Newcastle, June 25. The 
program will include the president’s address, 
given by Judge William M. Chase of Con- 
cord; the annual address, by Judge Alton B. 
Parker of New York; a paper upon the 
“Admiralty Courts of New Hampshire,”’ by 
Judge Edgar Aldrich of Littleton; and a 
paper upon an early New Hampshire pamphlet 
entitled ‘‘General Regulation for the Gentle- 
men of the Bar of New Hampshire’’ by Wallace 
Hackett of Portsmouth. There will be a 
banquet in the evening. 


The annual meeting of the South Dakota 
Bar Association was held at Sioux Falls 
March 29-31. Judge Horace A. Deemer of 
Des Moines, Iowa, made the annual address, 
on “Some Proposed Reforms in Criminal 
Procedure,’’ Hon. John B. Hanten of Water- 
town read a paper on ‘‘State Taxation,”’ and 
James Brown, of Chamberlain, on ‘‘The Lag- 
gard Science.’’ The following officers were 
elected: President, Carl G. Sherwood of Clark; 
vice-presidents, S. W. Clark of Redfield, and 
W. G. Rice of Deadwood; secretary, John H. 
Voorhees of Sioux Falls; treasurer, L. M. 
Simons of Belle Fourche. 


The sixteenth annual meeting of the Penn- 
sylvania Bar Association will be held at the 
Hotel Cape May, Cape May, N. J., June 28, 29 
and 30. Hon. Gustav A. Endlich of Read- 
ing, Pa., will deliver the President’s address. 
The annual address will be delivered by Hon. 
James Pennewill, Chief Justice of Delaware, 
on ‘‘The Layman and the Law.’”’ Papers will 
be read by Hon. Hampton L. Carson of Phila- 
delphia, on ‘“‘The Genesis of Blackstone’s 
Commentaries and Their Place in Legal Litera- 
ture,” and by H. Frank Eshleman, Esq., of 
Lancaster, on ‘“‘The Constructive Genius of 
David Lloyd in Early Colonial Pennsylvania 
Legislation and Jurisprudence— 1686-1731.” 


Moorfield Story at the sixteenth dinner of 
the Bar Association of Boston, held April 8, 
took issue with Ex-President Roosevelt’s 
statement, word of which came recently from 
Egypt, that ‘“‘no people have ever perma- 
onal amounted to anything whose sole public 
leaders were clerks, politicians and lawyers.”’ 
He referred to the legal work of Justinian, 
to the Code of Napoleon, and to such leaders 
as Hamilton, Adams, Lincoln and Marshall, 
but the reform of the law, he said, has not 
kept pace with the progress of science, and 
it is the duty of lawyers to put their houses 
in order by setting themselves to the work 
of reducing the expense and delays of litiga- 
tion. He foresaw a severe strain for the 
judiciary. ‘‘There are coming some of the 
fiercest contests which we have ever known— 
struggles against executives who would sub- 
stitute their own will for law, struggles against 
judges who think they have a right to amend 
the Constitution whenever they wish, struggles 
against the combinations of capital and labor, 
struggles against everybody who undertakes 
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to deny his fellow citizens equal rights.” 
Brief addresses were also made by Justice 
Henry N. Sheldon of the Supreme Judicial 
Court, Charles F. Libby of Portalnd, Me., presi- 
dent of the American Bar Association; Henry 
. Elliot, K. C., of Montreal, representing the 

ontreal Bar Association; Judge Charles Mac- 
Intyre, president of the Maryland Bar Asso- 
ciation; Judge Robert Grant of the Probate 
Court and President R. C. Maclaurin of the 
Massachusetts Institute of Technology. Judge 
Grant read some original verses full of local 
satire which would be lost on any one but a 
Bostonian. 


The annual report of the New York State 
Probation Commission transmitted to the 
Legislature April 15 stated that over 11,000 
offenders were under the care of probation 
officers in the state last year, over 9,000 being 
placed on probation during 1909. The report 
showed that an increasing number of courts 
are using the system, and that the standards 
of probation work are improving, and good 
results are being obtained. The Commission 
recommends, among other things, that pro- 
bation be used more generally in rural sec- 
tions; that greater use be made of probation 
as a means of obliging offenders to make 
restitution for losses or damages caused by 
their offense; that children in juvenile courts 
be examined by physicians, so far as is prac- 
ticable, to learn whether their delinquency 
is due to physical defects which can be 
remedied; and that more careful investiga- 
tions be made of the character and history 
of defendants before being placed on proba- 
tion. The Commission also favors, so far as 
is practicable, the hearing of children’s cases 
in juvenile courts by civil procedure instead 
of by criminal procedure. 


The action of Governor Patterson of Ten- 
nessee on April 13, in gee gy | Col. Duncan 
B. Cooper immediately after the latter was 
sentenced by the Supreme Court of the state 
for murder in the second degree, has given 
rise to general denunciation. Governor Patter- 
son’s act shows exactly the same barbarous 
spirit as that of his friend, the pardoned man, 
when the latter wrote to ex-Senator Carmack 
shortly before he was murdered, ‘“‘If my name 
appears in the Tennessean again, one of us 
must die.’”’ In defense of this extraordinary 
proceeding, Gov. Patterson has foolishly 
argued that he is throughly familiar with the 
records, and it is ‘‘repugnant to every prin- 
ciple of justice that a man should be found 
— of murder who was not in a conspiracy 
to kill, and who in fact did not kill.’”” He has 
not, however, offered any argument in sup- 
port of his own ability to discharge the func- 
tions of a court of law in adjudicating a 
matter of which he could not pose as a dis- 
interested judge. As the New York Times 
has observed, “‘every consideration that should 
have weighed with a civilized Governor in a 
civilized community ought to have restrained 
him from this act.” It is possible, however, 
that even more serious charges of abetting 
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lawlessness can be framed against this Gov- 
ernor. For the Tennessean figures that since 
his inauguration in 1907 he has issued 956 
pardons. The New York World says his 
ap has been six pardons a week, with a 
record of 38 for one day. 


The Steel Corporation’s Plan for Voluntary 
Accident Relief 


The plan for voluntary accident relief 
adopted by the United States Steel Corpora- 
tion and experimentally put into operation 
for one year beginning May 1, 1910, is an 
interesting effort to solve the problem of just 
compensation for industrial accidents outside 
the sphere of legislation. 

A scale of compensation has been drawn up 
fixing the amounts to be paid for temporary 
disablement, for permanent disablement, and 
for death. Thus single men temporarily dis- 
abled will receive 35% and married men 50% 
of their daily wages at the time of the acci- 
dent. An additional 2% for each year of 
service above five years is added to the fore- 
going amounts, and in the case of married 
men, 5% more is added for each child under 
sixteen, provided the total relief does not 
exceed $2 per day. 

Relief for permanent disablement will de- 
pend upon the special circumstances of each 
case, and will es as closely as 

ssible to the following standard: for the 
oss of an arm, eighteen months’ wages; for 
the loss of a hand or leg, twelve months’ 
wages; for the loss of a foot, nine months’ 
wages; for the loss of an eye, six months’ 


wages. 
Death relief will depend upon how long the 
deceased has been in the service of the com- 
pany, and the number of children under six- 
teen, but is in no case to exceed $3,000. 
To entitle an employee to any of the fore- 
going relief, the execution of a release to the 


company will be insisted on. No relief will 
be paid if suit is brought. The period for 
which relief is paid is not to exceed fifty-two 
weeks, and all injured men must obey the 
surgeon’s instructions to be entitled to it. 
The company will under no circumstances 
deal with an attorney, or with any one except 
the injured man or some member of his 
family, ‘“‘because it is part of the plan that 
the whole amount paid shall be received by 
the employee and his family.” 

Relief will be paid only for disablement 
sustained while acting within the scope of 
employment or while voluntarily protecting 
the company’s property or interests, nor will 
it be paid for injuries caused or contributed 
to by the intoxication of the employee injured 
or his use of stimulants or narcotics or his 
taking part in any illegal or immoral acts. 

The company in no way binds itself to 
grant the relief, for no contract is assumed 
nor right of action conferred on the employee. 
The expense of carrying out the plan will be 
met by the company with no contribution 
whatsoever from the employees. 
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A committee of the managers of the 
casualty departments of all the various sub- 
sidiary companies of the United States Steel 
Corporation was at work for eighteen months 
seeking to devise some satisfactory plan of 
relief, regardless of legal liability. The pres- 
ent plan, which was first announced April 16, 
is the result. 





International Law and Politics 


Prof. George Grafton Wilson of Brown 
University, who was one of this country’s two 
representatives at the international conference 
on maritime law held in London early in 1909, 
has been honored by election to associate 
membership in the Institut de Droit Inter- 
national. 





By proclamation of the President issued 
April 9, the reciprocal benefits of the Copy- 
right Act of 1909 were extended to the works of 
citizens of the following countries which have 
granted to citizens of the United States the 
benefit of copyright on substantially the 
same basis as their own citizens: Austria, 
Belgium, Chile, Costa Rica, Cuba, Denmark, 
France, Germany, Great Britain and her 
possessions, Italy, Mexico, the Netherlands 
and possessions, Norway, Portugal, Spain, 
and Switzerland. 





Andrew Carnegie, presiding at the annual 
meeting of the Peace Society of the City of 
New York, held on April 16, attributed greater 
importance to arbitration than to disarma- 
ment as a means of ending all wars. He de- 
clared that President Taft had placed himself 
in the forefront of the friends of peace by his 
declaration that all nations should be required 
to submit every possible question to arbitra- 
tion, not even excepting questions of vital 
interest and national honor. Mr. Carnegie 
was re-elected president of the Society. 





The new marble palace of the International 
Bureau of American Republics donated by 
Andrew Carnegie, was dedicated at Washing- 
ton April 26 in the name of universal peace. 
President Taft joined with Andrew Carnegie, 
Secretary of State Knox, Senator Root and 
Senor De La Barra, the Mexican ambassador, 
the latter as representative of the Latin- 
American republics, in prophecies of peace 
among the twenty-one American republics. 
All the speakers pledged themselves always 
to strive to bring about that happystate. Mr. 
Carnegie expressed the hope that some day 
Canada, with the consent of Great Britian, 
would join the family of peaceful American 
republics. 





The fourth annual meeting of the American 
Society of International Law was held in 
Washington, D. C., April 28-30. Senator 
Root and Prof. G. W. Scott discussed the pro- 
tection of American citizens residing abroad, 
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and Prof. Raleigh C. Minor considered the 
relative citizenship of persons and corporations. 
Prof. Theodore S. Woolsey and Arthur Kuhn 
discussed the effect of unfriendly acts. Prof. 
S. M. Macvane offered a paper on the ques- 
tion of domicil rights, and Prof. John H. 
Latane discussed the same issue. Other im- 
nt papers were read. At the White 
ouse the delegates were addressed by Presi- 
dent Taft, who urged the improtance of legis- 
lation for the federal protection of aliens under 
treaty provisions, and who also indorsed 
Senator Root’s plea for a tribunal that would 
allow the peaceful settlement of international 
disputes. 





Several of the more important govern- 
ments are now known to have approved 
Secretary Knox’s suggestion, made in his 
identic note to the powers recently, that the 
Court of Arbitral Justice provided for at the 
second. Hague Conference be made a perma- 
nent tribunal. While the proposition was 
unfavorably received by Great Britain, owing 
doubtless partly to the unsettled condition 
of the entire subject of international arbitra- 
tion pending the approval of the conclusions 
reached by the International Maritime Con- 
ference held at London a year ago, France 
and Japan are known to approve of the plan, 
and unofficial reports make it evident that 
other nations have expressed a similar atti- 
tiude. The idea originated with Senator 
Root, and was first advanced at the London 
Conference but was withdrawn for the reason 
that it could better be taken up through 
diplomatic channels. Even though the plan 
may meet with some opposition, it is believed 
that if the more important powers agree to it 
the proportion may be so large as to justify 
the expectation that the court may possibly 
be established before the next conference 
meets in 1915. 


The American Philosophical Society’s Prize 
Competition 


The announcement is made by the American 
Philosophical Society of Philadelphia that the 
Henry M. Phillips prize will be awarded during 
the year 1912. The subject upon which 
essays are to be furnished by competitors is: 
“The Treaty-Making Power of the United 
States and the Methods of its Enforcement as 
Affecting the Police Powers of the States.” 
The essays shall contain not more than one 
hundred thousand words, excluding notes, 
and must be in the possession of the Society 
before Jan. 1,1912. The prize for the crowned 
essay will be $2,000. 

Essays may be written in English, French, 
German, Dutch, Italian, Spanish, or Latin, 
but if in any language except English must be 
accompanied by an English translation. No 
treatise or essay is to be entitled to compete 
for the prize that has been already published 
or printed, or for which the author has re- 
ceived —_ any prize, profit, or honor of 
any nature whatsoever. 
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The fund from which this prize is offered 
was presented to the American Philosophical 
Society held at Philadelphia for Promoting 
Useful Knowledge, by Miss Emily Phillips of 
Philadelphia, in honor of her brother, Hon. 
Henry M. Phillips, who was a member of the 
Society. 

Information regarding the terms of the 
competition may be obtained by writing to 
the American Philosophical Society, 104 South 
Fifth street, Philadelphia. 


Miscellaneous 


Prof. Paul S. Reinsch of the University of 
Wisconsin, one of the best known contempo- 
fary writers on political science, has been 
appointed Theodore Roosevelt Professor at 
the University of Berlin for 1911 and 1912. 
He will lecture on ‘“‘The Expansion of the 
United States.” 


Harvard University has decided to give a 
new law degree, ‘“‘Juris Doctor,” to graduates 
of approved colleges for one additional year’s 
work in the Law School after they have com- 
pleted the regular three years’ course and 
teceived the degree of LL.B. For those who 
hold the degree of LL.B. from other univer- 
sities two years’ work will be required. The 
new degree is designed to fulfil the needs of 
those who desire to specialize in such sub- 
jects as legal history and jurisprudence, 
ncager gag law, Roman and modern civil 
aw, etc. 


Professor William Graham Sumner of Yale 
died in Englewood, N. J., April 12 of apoplexy. 
He was stricken in New York City on Decem- 
ber 27, when he went there to address the 
American Sociological Society, of which he 
was president. Professor Sumner was a native 
of Paterson, N. J., and was graduated from 
Yale in 1863. oing abroad, he studied at 
the universities of Géttingen, Germany, and 
Oxford, England. On his return, he was 
engaged as tutor in Yale College. He took 
orders in the Protestant Episcopal Church, 
and for a short time he was at Calvary Church, 
in New York. In 1870 he was called to the 
rectorship of the Church of the Redeemer, 
Morristown, N. J., and remained there for 
two years. In 1872 he was called to Yale as 
professor of political and social science, and 
was the first American professor to offer a 
course in that subject. He occupied that 
chair continuously up to the time of his re- 
tirement in 1908 as professor emeritus. He 
translated Lange’s ‘‘Commentary on the Sec- 
ond Book of Kings’’ (1872), and he was the 
author of “A History of American Currency” 
(1874), “Lectures on the History of Protec- 
tion in the United States’? (1875), ‘‘Life of 
Andrew Jackson”’ (1882), ‘‘ What Social Classes 
Owe to Each Other’’ (1883), ‘‘Protectionism”’ 
(1885), ‘‘Collected Essays on Social and Politi- 
cal Science’ (1885), ‘Life of Alexander 
Hamilton” (1891), ‘“‘Life of Robert Morris,” 
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“The Financier and Finances of the Revolu- 
tion,” and a ‘History of Banking in the 
United States.”’ 


The proceedings of the American Academy 
of Political and Social Science at its four- 
teenth annual meeting, held in Philadelphia 
April 8-9, were devoted to consideration of 
the topic ‘‘The Administration of Justice in 
the United States.”” Justice John P. Elkin, 
of the Supreme Court of Pennsylvania, in his 
introductory remarks on this subject said 
that while judicial decisions — not always 
be popular they are always right under the 
law. A few years’ experience on the bench, 
he observed, has the tendency to increase a 
man’s respect for the doctrine of judicial 
precedent, and to teach him that it is better 
to know the settled law than to speculate 
about what it ought to be. The ‘“‘third de- 
gree’’ was discussed and some police experts 
denied that this practice was resorted to in the 
brutal manner that has been alleged. Several 
prison, charity, and probation officials spoke 
on the treatment of the offender, and juvenile 
court work was considered by a number of 
prominent children’s court judges and others. 
On the second day of the meeting a lively 
controversy was precipitated by the opposed 
views of Ex-Congressman Charles E. Little- 
field, who defended the injunction, and J. H. 
Ralston, one of the attorneys for Messrs. 
Gompers, Mitchell and Morrison in the Bucks 
Stove case. Samuel Gompers also spoke, de- 
claring Mr. Littlefield’s speech to have been 
“insulting and abusive.’’ Samuel Untermyer 
of New York presented a notable paper on 
“The Administration of the Criminal Law.” 
He proposed remedies for what he termed 
the ‘‘unbridled license of the press in com- 
menting upon and trying pending cases.” 
Arthur C. Train of New York spoke in a similar 
strain. Everett P. Wheeler of New York 
criticized the misuse of insanity pleas in 
criminal cases and suggested that the homi- 
cidal insane be put to death if convicted. 


Necrology— The Bench 


Barkalow, John S.—At Paterson, N. J., 
Mar. 29, aged 76. Served as City Attorney 
of Paterson, 1864-1867; as Presiding Judge 
of the County Courts, 1871-1881; appointed 
Judge of the Court of Errors and Appeals in 
1897. 

Beecher, Edwin E.—At Fairfield, Ill., Apr. 
13, aged 90. Prominent for many years in 
the politics of southern Illinois. 

Donohue, Charles—At New York City, 
Apr. 17, aged 87. Former Supreme Court 
Justice; specialist in maritime law. 

Dow, Duncan.—At Bellefontaine, O., Apr. 
15. Author of Dow liquor tax law; served 
two terms in state senate. 

Fursman, Edgar L.—At Troy, Apr. 2, aged 
73. County judge of Rensselaer county 1882- 
1888; Justice of the Supreme Court, 1889- 
1902. 
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Hart, John T.—At Coatopa, Ala., Apr. 7, 
aged 55. Prominent member of Orange 
county bar. 

Haskell, Alex C.—At Columbia, S. C., Apr. 
13, aged 71. Confederate colonel; served two 
terms in legislature; judge of district court 
at Abbeville; professor of law in South Caro- 
lina University; Associate Justice of the South 
Carolina Supreme Court, 1877-1879. 

Henderson, J. H.— At Columbus, Ga., 
Apr. 25, aged 64. State and county tax re- 
ceiver for twelve years. 

Law, Thomas J.—At Shullsburg, Wis., 
Apr. 1. Served as county judge of LaFayette 
county, 1873-1877; again elected in 1905. 

Magruder, Benjamin Drake.—At Chicago, 
Apr. 21, aged 72. Formerly Justice of the 
Supreme Court of Illinois; one of the most 
influential members of the Illinois bar; edu- 
cated at Yale and in law department of Uni- 
versity of Indiana; master in chancery, 1868- 
1885; elected to Supreme bench in 1885; 
wrote the opinion in Haymarket riot cases 
and other noted decisions; received degree of 
LL.D. from Yale in 1906. 


Montague, E. J.—At Leavenworth, Kan., 
Apr. 7, aged 78. Practised many years in 
Carthage, Mo.; at one time judge of common 
pleas at St. Joseph. 

Patterson, N. A.—At Vineland, Tenn., 
Apr. 27, aged 83. Circuit judge at the close 
of the Civil War; writer on historical subjects. 

Spink, Joseph E—At Providence, R. L., 
Apr. 16, aged 67. Had served continuously 
as judge of the municipal court of Providence 
since 1884; expert in probate law. 

Upson, William H.—At Akron, O., Apr. 13, 
aged 87. Former judge of Ohio Supreme 
Court; twice elected to circuit court; state 
senator and Congressman. 

Washburn, James M.—At Marion, 
Apr. 3, aged 83. 

Wilson, Thomas.—At St. Paul, Apr. 3, aged 
83. Former Chief Justice of Minnesota Su- 
preme Court; regent of University of Minne- 
sota; district judge in Winona, 1857-1864; 
Associate Justice of Supreme Court, 1864- 
1865; Chief Justice, 1865-1869; served in 
both branches of state legislature; elected to 
Congress in 1886. 

Young, Thomas, Sr—At Broxton, Ga- 
Apr. 16, aged 71. Formerly ordinary of 
Coffee county; pioneer citizen of Broxton. 


Ill., 


Necrology—The Bar 


Barboux, Henri—At Paris, Apr. 25, aged 
76. Elected a member of the French Academy 
three years ago; one of the most distinguished 
of French advocates; eminent pleader before 
the Court of Appeals; a corporation lawyer 
of high rank; for many years president of the 
French Bar Association and vice-president of 
the Prison Acsociation; author of several 
authoritative legal works. 

Brandt, George W.—At Chicago, Apr. 15, 
aged 68. Founder of law firm of Brandt & 
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Hoffman, 
Suretyship. 

Buell, Roswell—At Middletown Springs, 
Vt., Apr. 4, aged 97. Admitted to bar 
seventy years ago; oldest member Vermont 
bar and oldest ex-member of state legislature. 

Burrell, A. M.—At Canesto, N. Y., Apr. 28, 
aged 82. One of the oldest practising lawyers 
in Steuben county. 

Clendinen, T. R.—At Riverdale, Md., Mar. 
26, aged 63. Served in Confederate army; 
practised in Baltimore; United States Attor- 
ney fora og during the illness of his partner, 
Thomas G. Hayes. 

Connor, Jesse G—At Dublin, Tex., Mar. 28. 
Well-known in his section of the state. 

Crawford, Henry.—At Chicago, Apr. 12) 
aged 74. Railway organizer and corporation 
lawyer. 

Currier, Sereno E. D.— At Roxbury, Mass., 
Mar. 31, aged 76. Had practised for over 
forty years in Boston. 

Engley, Gen. Eugene—At Denver, Colo., 
Apr. 19, aged 59. For three years Attorney- 
General of Colorado; had been counsel for 
the miners and their unions. 

Ferguson, William W.— At Detroit, Mar. 30, 
aged 53. First negro ever elected to Michigan 
legislature. 

French, Gen. Winsor Brown.—At Saratoga 
Springs, N. Y., Mar. 24, aged 78. Attained 
rank of Brigadier-General in Civil War; served 
as District Attorney of Saratoga county, N. Y. 

Gallinger, George W.—At New York City, 
May 1, aged 60. 

Giffen, Sir Robert—At London, Apr. 12, 
aged 73. Journalist, financial writer, solicitor, 
and statistician; author of ‘‘American Rail- 
ways as Investments,’ “Stock Exchange 
Securities,’ ‘‘Essays in Finance,’ and other 
works. 

Goeller, Robert—At Brooklyn, Apr. 9, aged 
41. Authority in tax cases; member of the 
firm of Goeller, Schaffer and Eisler of New 
York City; part owner of Hotel Savoy. 

Green, John R.— At Jefferson City, Mo. 
Chief Clerk of the Missouri Supreme Court. 

Haskins, Daniel—At Worcester, Mass., 
Apr. 13, aged 81. Practised law in Boston 
and Worcester; formerly counsel for West 
End Street Railway Co. 


Helm, James P.—At Louisville, Ky., Mar. 
29, aged 56. Corporation attorney and leader 
of municipal reform movement. 


Holman, Joseph H.—At Rochester, Mich., 
Apr. 25. Well-known attorney and promoter. 


Linnoy, Romulus Z.—At Taylorsville, N.C., 

Apr. 15. Formerly in Congress; orator and 
litician; one of the most speeye men 
orth Carolina ever produced. 

Logan, Hollister—At New York City, Apr. 
23. Of the law firm of Logan, Desmond, 
Hanford & Read. 

McCauley, Calvin H.—At Ridgway, Pa., 
Apr. 15, aged 59. 


Chicago; author of Brandt on 














378 


O’ Brien, Frank N.—At Brooklyn, Apr. 28. 
Descendent of a family of lawyers, and well 
known in Brooklyn. 

Owens, J. Beatty—At Greensburg, Pa., 
Apr. 15, aged 48. Practised at Greensburg; 
served as Coroner, 1897-1900. 

Page, Samuel B.—At Woodsville, N. H., 
Apr. 6, aged 73. Dean of Grafton county 
bar; prominent in politics; formerly counsel 
for Boston & Maine Railroad. 


Pennington, Samuel H.—At Newark, N. J., 
Apr. 17, aged 68. General Belknap, cre- 
tary of War under Grant, said of him: ‘‘Pen- 
nington served in my brigade ee the 
Civil War, and he was the bravest man I ever 
knew.” 

Randall, Samuel H.—At New York City, 
Apr. 25, aged 73. Practised several years in 
Boston, where he was born; went to New 
York in 1866; for many years identified with 
Republican politics. 

Rose, Edward T.—At Athens, O., Mar. 27. 


The Green Bag 


Justice of the peace in Athens for the past 
twenty-eight years. 

Speir, Archibald W.—At New York City, 
Mar. 30, aged 70. Retired lawyer of social 
prominence. 

Stewart, Major Robert E.—At Pittsburgh, 
Mar. 30, aged 69. Civil War veteran; for- 
merly District Attorney of Allegheny county. 

Sullivan, William.—At Brooklyn, Apr. 20, 
aged 63. 

Thorndike, Charles—At Boston, Apr. 8 
aged 76. Old-time Boston lawyer, mem 
Harvard class of ’54. 

White, Peregrine —At Bangor, Me., Apr. 10, 
aged 64. Lineal descendant of Peregrine 
White, the first white child born in Massa- 
chusetts Bay Colony. 

Wilson, Jesse H., Sr—At Washington, 
D. C., Apr. 15, aged 55. Prominently identi- 
fied with the civic life of the capital; formerly 
trustee of the school board. 
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His Clever Son 


By Harry R. BLYTHE 


LAW YER let his son 
Draw up a will he had 
And when the job was done 
Asked, ‘‘How about it, lad?’ 


And straight the boy replied, 
“IT drew it safe and tight, 
I hear the client died, 
He passed away tonight.’’ 


“You drew it safe, you ass!” 
(He heard the pater sob) 

“Well, that’s a pretty pass, 
Next time I’ll do the job.” 
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PROFESSIONAL DIRECTORY 


Among the various subjects which go to make up the broad topic of legal ethics, the 
line of demarcation between the legitimate and the reprehensible is perhaps nowhere 
more shadowy than in the matter of securing professional publicity. 


conceded, if the word ‘‘advertising”’ be taken in its dictionary sense of ‘‘making known 
by a public notice.’”-—Law Notes, November, 1909. 


wyers are entirely proper will be readily 














Birmingham 
HUGH C. CRANE 
General Practice, Collection Department Thoroughly 
Equipped. References anywhere on application 
205-206 Title Guarantee Building 


Alabama 





Juneau 
ROYAL A. GUNNISON 
Corporation, Commercial, Mining and Land Law 
Juneau, Alaska 


Alaska 





California Los Angeles 
CHAS. ELWIN GEORGE 
Corporation and Criminal Defence Law 

419-20 Exchange Building 


District of Columbia Washington 
JOHN B. DAISH 
Interstate Commerce Cases Only 
602-6 Hibbs Building 








Florida FRAZIER & MABRY 782? 
Real Estate, Corporation and Commercial Law 
Practice in all State and Federal Courts 
Suite 6-7-8 Hampton Block 


Georgia Atlanta 
BROWN & RANDOLPH 
Attorneys-at-Law 
210-219 Brown-Randolph Building 


Algona 
HARRINGTON & DICKINSON 
Lawyers 


L. J. Dickinson, County Attorney 








Towa 


T. P. Harrington 


Massachusetts 
FRANCIS V. McCARTHY 
Counsellor-at-Law 
13-14 Bergengren Bldg., Central Square 


Minnesota Minneapolis 
DODGE & WEBBER 
Corporation, Commercial and Real Estate Law 
New York Life Building 


Mississippi 
WILLIAM ESTOPINAL 
Attorney-at-Law 
Gulfport, Miss. 


Lynn 








Gulfport 





New Jersey Paterson and Passaic 
BILDER & BILDER 


Romaine Bldg. Lawyers 150 Second St 
Paterson Passaic 


Buffalo 





New York 
FREDERICK O. BISSELL 
Attorney and Gounsellor-at-Law 
26-27 Dun Building 





New York New York Oity 
JOHN HENRY FREESE 


Counsellor-at-Law 
Marbridge Building 47 West 34th Street 
Herald Square Cable address, ‘‘Jonfree,New York” 


New York Utica 
SEWARD A. MILLER 
Attorney and Counsellor-at-Law 
56-57 Utica City National Bank Building 
Refer to Second National Bank of Utica 








Maine Portland 
HARRY L. CRAM 
Corporation and General Practice 


Casco Bank Building 191 Middle Street 


North Oarolina Charlotte 
F. M. SIMMONS 
Attorney-at-Law 
Realty Building 





Maryland Baltimore 
CHARLES MORRIS HOWARD 
Attorney-at-Law 
700-705 Equitable Building 





Oregon Portland 
S. S. HUMPHREY 
Commercial and Real Estate Law 
Collection Department Incorporated 
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Pennsylvania hia 
CARR, BEGGS & STEINMETZ 
Counsellors-at-Law 


602 Bailey Bldg., 1218 Chestnut Street 


West Virginia Williamson 
SHEPPARD, GOODYKOONTZ & SCHERR 
Commercial, Corporation, Real Estate 

and Insurance 
West Virginia Corporations Organized 





Philippine Islands Manila 
JOS. N. WOLFSON 
Commercial Law and Corporation Practice 
No. 39 Plaza de Cervantes 


Washington Seattle 
SAMUEL J. WETTRICK 
Commercial and Corporation Law 
333-4-5 New York Block 


Titles examined. Depositions taken before 
Nelson R. Anderson, Notary Public 





Wisconsin Milwaukee 

BLOODGOOD, KEMPER & BLOODGOOD 

Corporation, Commercial and Insurance Law 
38-46 Mitchell Building 

Your Card Is It Here? 

FOR COST OF REPRESENTATION 
Including Subscription to Green Bag 

Address the Publishers 

















POGSON, PELOUBET & CO. 


Certified Public 
Accountants 








42 BROADWAY NEW YORK 


Also at Chicago, St. Louis, Butte 





FOR COMPLETE SETS OF 


THE GREEN BAG 


See Announcement Elsewhere 











DO YOU KNOW THE 


Hibbert Journal 


If not, send for a 
FREE SAMPLE COPY 
and full information of the foremost quarterly in 
the world dealing in a scholarly but untechnical, 
forcible and popular way with live questions 
in ethics, sociology, philosophy and religion. 
Worldwide contri utors of international fame. 


“ The one ma; e that is most thought-provoki 
instructive and eiptal in the realms of religion, theol- 
ony and philosophy.”"— Northern Christian Advocate. 


“The reader who follows it keeps himself -——ga of 
the movements of the day.”— Spectat 


APRIL ISSUE NOW READY 
75 cents per copy. $2.50 per year 


SHERMAN, FRENCH & COMPANY 
6 Beacon Street Boston, Mass. 


























DISTRICT OF COLUMBIA Washington 


PATENTS 


Business from non-resident Cc es; 
solicited. Highest references; bes’ 
having clients who wish to patent jleoalioes are — 
vited to write for full particulars and information. 
WATSON E. COLEMAN 


Patent Lawyer Washington. D. C. 














UNIVERSITY OF MICHIGAN 
DEPARTMENT OF LAW 
Three years’ course leading to the degree of 
LL. B. The degree of Juris Doctor (J. D.) con- 
ferred upon such graduates of approved univer- 
sities and colleges as complete the full three years’ 
course and are recommended therefor by the 
Faculty. Regular session October to June in- 
clusive. Summer session of ten weeks beginning 
about July Ist. Credit upon regular course may 
be obtained through work in summer session. Ex- 
ceptional opportunities for students wishing to 
supplement work in law with studies in history and 
political science. Law library of 29,293 volumes. 
For announcements giving full information in re- 
gard to opportunities offered, address 


DEAN, DEPARTMENT OF LAW 
University of Michigan Ann Arbor, Mich. 





PUBLISH YOUR WRITINCS 


If you have written a novel—short 


story—a poem 
ora ik of poems—or if you are a doctor, lawyer, 
professor, clergyman or politician, and wish to publish 
a smal! edition of your writings—technical and scien- 
tific articles—speeches, addresses or sermons in a 
some book form at a cost ranging from $6 to $50. F 
full information address 
D. 0. BARTHOLOMEW CO., 103 Hanover 8t., Boston 

Agents wanted. 

Note. We make no pretense of marketing literary work. 





It will be mutually helpful if Taz Gruen Bac is mentioned when writing to advortisers. 





¢ ‘ ’ ¢ + ‘ ¢ ' ’ ¢ ‘ ’ ¢ ‘ ¢ ¢ ‘ . ¢ ’ ‘ ' + + y ‘ + + D ¢ 
+ + ‘ ; ; ’ ‘ ’ + ¢ ‘ + + ‘ . + ‘ 0 ‘ + ‘ + ‘ ¢ 


2 
oo 
¢ 
otal 
ry 





Atlanta, Ga., June 25, 1909. 


“A vade mecum with the courts and the Judges in this circuit.” 
Judge DON A. PARDEE, 
U. 8. Circuit Court of Appeals. 


COLLIER ON BANKRUPTCY 


SEVENTH EDITION—1909 
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%a@> Fourteen months later than any other treatise 
on Bankruptcy. 

Be The only work that annotates the General Orders 
with all the cases Digested. 

Bes All new questions, every section and every pro- 
vision of the Act have received most careful study. 

Be The treatise on Bankruptcy absolutely up to date. 

The seventh edition has many improvements over 
all former editions of Collier or other text-books on 
Bankruptcy. 

8@~The only treatise with a demand for and merit to 
stand the test of seven large editions. 

Size increased from octavo to royal octavo and from 
1134 to 1377 pages. 

BeCited oftener than all other books on Bankruptcy 
put together. 


Be Not only the latest but the most thorough, ex- 
haustive, complete and practical treatise on Bankruptcy. 
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Royal Octavo, 1377 Pages, Buckram, $7.50 
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MATTHEW BENDER & CO. 


Law Publishers ALBANY, N. Y. 
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New Law Books 





Benton on the Lawyer's Official Oath and Office. Cloth $1.50 
Nichols on the Power of Eminent Domain. Buckram 5.00 


Stimson’s Law of the Federal and State Constitutions. 
Cloth ; ‘ A ; ‘ 3.50 


Virginia Colonial Decisions. 2 vols. Cloth . . 7.00 


German Civil Code, Translated into English by Loewy. 
Cloth : ; . ; . $00 


Korkunov's General Theory of Law. Cloth . 8.50 
Prof. James Bradley Thayer's Legal Essays. Cloth . 3.50 





IN PRESS 
Schouler on Wills and Administration 
The Visigothic Code Translated into English 





All Law Books on all topics and of every civilized country, 
priced and supplied by 


The Boston Book Company 


83-91 FRANCIS ST. FENWAY, BOSTON, MASS. 
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